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DETAILS OF HEARING AND REPRESENTATION

This hearing took place on the 20th to the 23rd of May 2003 and again on the 7th to the 11th of July 2003 at the offices of the Department of Transport, Pietermaritzburg, KwaZulu-Natal. The applicant was represented by Advocate B.M. Mkhize and the respondent by Advocate C.A. Nel.  The parties representatives agreed on time frames for the exchange of closing arguments, the 15th of August 2003 being the final date by which respondents representative had to file to file her replying arguments. I regard that date as the final day of this arbitration.      

The arbitration took place in terms of the Arbitration Agreement entered into between the parties to council. 

The hearing was mechanically recorded and the recording comprises 15 tapes.   

As a result of the extensive evidence that was led, the voluminous documents   traversed, the Points In Limine taken and the several other technical and legal issues raised; Council granted this arbitrator an extension of time in which to file this award.

ISSUE IN DISPUTE 

By agreement between the parties I am required to decide whether applicant’s    dismissal was substantively and procedurally fair.

I am given the power to make an award which I deem to be reasonable in the circumstances. 

BACKGROUND TO THE ISSUE 

The applicant, Mr. Kenneth Nkosinathi Nsibande, was employed by the respondent as a technician, based at the Provincial Motor Transport Directorate, Department of Transport, Ulundi, KwaZulu-Natal. 
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He was charged with several counts of misconduct as set out in the charge sheet contained in Exhibit B, Annexure B; in terms of the Disciplinary Code and Procedures for the Public Service, Resolution 2 of 1999. A disciplinary enquiry was convened for the 11th of July 2002 and after several adjournments was finalized on the 23rd of July 2002. The applicant was found guilty of the charges proffered against him and dismissed on or about the 8th of October 2002. 

Applicant lodged a dispute with council to the effect that his dismissal was substantively and procedurally unfair. This award concerns that dispute. The matter was unsuccessfully conciliated and a certificate to that effect was issued.

On the 21st of February 2003 the parties met at a Pre-Arbitration Meeting in terms of which the representatives agreed to narrow and define the issues.  A Pre-Arbitration Minute was concluded and signed by the parties on the 20th of May 2003. The minute confirms that the applicant challenges both the substantive and procedural fairness of his dismissal.  

On the aspect of substantive fairness the applicant concedes that there was a rule in place governing the performance of his duties in relation to inspection and release of vehicles; that he was aware of the rule and that the rule or standard of performance required, was legitimate and reasonable.  The applicant however disputes that he breached the rule; that the sanction of dismissal was appropriate in the circumstances and further and in the event that he is found guilty of the offence, that there were aggravating circumstances present, sufficient to justify the imposition of the sanction of dismissal.  

On the aspect of procedural fairness the applicant concedes that he was properly charged. He however disputes that he was afforded the right of representation by a recognized trade union and that he was afforded an opportunity to prepare his defence. He alleges that he was unable to attend the disciplinary hearing in that he was chased from the hearing after being denied representation; that the chairperson was biased, that the initiator was a Mr. Bunsee who was not the employer as envisaged in the collective agreement and further that the appeal authority was not properly constituted in that the appeal chair had no authority to hear the appeal and the appeal was allegedly a sham.  The applicant challenges the acceptance by the chairperson of the evidence of one Mr. Ferguson. 
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The parties have agreed on a common bundle of documents and that the documents are what they purport to be. The applicant does not dispute the authenticity or accuracy of the transcript of the disciplinary hearing but disputes the authenticity and accuracy of the photographs contained on pages 8 to 30 of Annexure C, of Exhibit B.

SUMMARY OF EVIDENCE

The evidence is summarized only in so far as it falls within or relates to the scope of this arbitrator’s terms of reference as set out in the Pre-Arbitration Minute.

THE RESPONDENT’S CASE

The respondent called four witnesses namely Mr. W.N. Berriman, Mr. I. Amod, Mr M.B. Ferguson, Ms. A. Singh and Ms Z Sangweni; all of whom testified under oath.  The salient aspects of the respondent’s case are as follows.    

Mr. Wayne Newton Berriman, the Deputy Director of Administration, stated that the applicant was a technician who fell under the category of Senior Artisan. One of his functions was to inspect vehicles to determine whether they were satisfactorily repaired so that payment could be processed.  Once he had checked the repair of the motor vehicle against the quotation he would then sign a release form indicating that the motor vehicle was satisfactorily repaired.  

This release form was then forwarded to the Provincial Motor Transport Authority indicating that payment could be effected.  The applicant’s signature on the release form confirmed that his report on the condition of the motor vehicle inspected, was accurate.  This investigation was initiated by the high cost of the repairs.  

The witness decided that the vehicles should undergo a Board of Survey to determine whether the board would approve same. ZG 7181 was a flatbed vehicle which was written off and which had been converted into a water tanker. Both vehicles were old. They were inspected by Mr. Ferguson who found that the repairs carried out in respect of both were unsatisfactory. 

Page Five

Under cross-examination the witness maintained that the claims in respect of the two vehicles fell under his jurisdiction.  He denied the suggestion that he held it against applicant that applicant had, through the Workers Committee, expressed dissatisfaction with his chairmanship of the Authority Committee. He was appointed by the Tender Board as chairman of the Authority Committee and all claims against the state fell under his authority. 

The process is that the repairs are carried out after the Authority Committee approves the repairs. He conceded that he could not say whether the repairs had been properly carried out. He was unable to say what prejudice the respondent had suffered nor whether the vehicles were used after their repairs.  Mr. Mkhize, who applicant alleges authorised the repairs, was not charged because he took a voluntary severance package.  Mkhize was the Acting Director at the time.  

The respondent’s next witness was Mr. Ismail Amod, a Chartered Accountant from Deloitte and Touche..  He stated that the Portfolio Committee requested his firm to investigate the claims by Umbilo Motors. He did this by going through the process documents and by interviewing applicant.  He also went through the quotations line by line and checked this against the repairs done.  

The vehicles were inspected and, where necessary, stripped to ensure that the repairs were done.   In so far as the dates on the release forms do not tally with the dates on the log sheets applicant indicated that he had misdated his entries.  Applicant never suggested that he inspected the vehicles at Ulundi. His interviews with the applicant were taped.  According to records of the vehicles similar repairs had been carried out previously.  
The witness also interviewed the owner of Umbilo Motors and further relied on the Unsworth Technical Report to assess the state of the repairs. One of the vehicles was not repaired up to standard.  In refurbished vehicles you do not see severe evidence of rust and other shoddy workmanship such as seats that are not bolted down and nuts and bolts missing.  The value of the repairs carried out was the same as the cost of buying a new vehicle. 

The condition of the vehicles could not have deteriorated to the extent that they did given the relatively short time that had lapsed before their inspection by Unsworth. In so far as the seats are concerned applicant indicated that the vehicles may have been interfered with or sabotaged but he did not say by whom.  
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The witness was cross examined extensively on the condition of the motor vehicles at the time of his inspection and on the condition that they could have been in at the time of their release to the department.  In this regard he conceded that he was a layperson and that their condition was not necessarily the same. 

 In the circumstances the witness cannot say whether the vehicles were satisfactorily repaired. He maintained however that given the relatively short time lapse one would not expect the vehicles to be in the condition in which they were

The originals of the log sheets were produced by the applicant and the witness took copies thereof. This was not indicated in Exhibit D because they had walked from room to room and the tape recorder had been switched of at the time. Although he was not an expert it was necessary to comment on the repairs given the extent of the deterioration, because his mandate was to investigate and to gather evidence on the validity of the claims lodged. He conceded that he could not tell how long it would take for rust to accumulate. in his view the upholstery should be almost new. The witness maintained firmly that based on the applicants log sheets he could not have inspected the vehicles in Durban on the dates reflected in the release forms. 


The respondent’s third witness, Ashrini Singh, testified that during June 2002 she held the post of Assistant Director Administration. The previous award in this matter was referred to Mr. Ally as to whether to institute disciplinary action against the applicant or not.  Because she was involved in the previous hearing she decided to carry on as employer representative.

She unsuccessfully tried to get a chairperson of the rank of not less than Deputy Director. Ally agreed that in terms of Resolution 2 of 1999, the next person in line would be the supervisor, Mr. Ngqulungu and thereafter Mr. B.R. Ngcobo who was the Regional Provincial Manager of fleet services.  The two people in line who held one rank higher than the applicant was a Mr. R Bunsee and Mrs. Gunpath who was pregnant at the time.  Mr. Bunsee was accordingly appointed as it was commonly understood that he reported to Mr. Ally and that Mr. Ally had delegated his powers to him in terms of the Delegation Authority authorised by the Minister (Exhibit E).  

Mr. Ally also took the decision to appoint the Appeal Authority, Mr. Jugdaw.  In terms of Exhibit E Mr. Jugdaw, who was the Assistant Director of the Motor Licencing Bureau, was one rank higher than Mrs. Orsmond, the presiding officer.  The witness recommended that either Mr. Nqgulunga or Mr. Ngcobo be appointed but was subsequently informed that Nqgulunga had withdrawn and that Jugdaw had been appointed.
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The hearing was held at Pietermaritzburg.  The applicant had access to a motor vehicle from the department’s motor pool and would have been provided with accommodation if he had requested same.                    

Under cross-examination the witness stated that her role included the organizing and preparing of disciplinary hearings.  She reported to Ally who was the Acting Director at the time. He was initially a consultant from Deloitte and Touche but was subsequently appointed in late 2000 as the Acting Director.  His appointment was made in terms of the Public Services Act.  He left the department when he received a better job offer. 

Ally declined her recommendations to appoint either Nqgulunga or Ngcobo and did not give reasons for this.  Nqgulunga was based in Pietermartizburg.  She understood a supervisor to be somebody who manages and coordinates and is normally the person you report to.  The chain of command from the applicant was, the applicant, Mr. Zulu, Mr. Nqgulunga/Ngcobo and Mr. Nqgulunga reported to the Director Provincial Transport Services who was Mr. Ally at the time.  Mr. Ngcobo reported to the regional Director.  Consequently there were dual reporting lines.  


She conceded that Mr. Bunsee was not the applicant’s direct line supervisor but maintained that he was higher up on the salary level. She conceded that anything contrary to the delegations would not hold.  It was put to her that the person who should have been appointed to initiate the proceedings should have been Mr. Ngcobo.  She stated that although Bunsee issued the notice there was a difference between taking the decision to institute proceedings and actually issuing the notice. 

Bunsee was higher in rank than Nsibande in the same vein that Jugdaw was higher in rank than Orsmond.  She maintained further that the delegations were done in terms of the collective agreement.  Pietermartizburg was chosen as the venue to save costs.  She was unaware that the applicant had requested accommodation.  

The respondent’s fourth witness, Zanele Sangweni, a Senior Administrative Officer stated that the information for the log sheets were obtained from the “subsidised car program.”  The log sheets were different from the logbook in that the latter is kept in the motor vehicle while the log sheets are kept on file at the office.  Her department was unable to trace the original log sheets in respect of applicant’s motor vehicle.  
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These were given to Ashrini Singh and went missing approximately two years before.  Pages two and three of exhibit A are copies of the original log sheets.  The information reflected on page three of Annexure A of Exhibit B would have been captured from the original log sheets.  Under cross-examination she conceded that she could not say who did the logging of the information.  

The applicant’s final witness, Marcus Basil Ferguson, testified that he was both a qualified A Grade Diesel and Petrol Mechanic. He commenced employment as an apprentice in 1980 and qualified in 1987.  He worked for Olympic Toyota, Pietermaritzburg until 1991 whereafter he was promoted to Services Manager at Howick until 1994.

He then joined the security sector and worked for Magnon International. He acquired a technical background and assisted companies such as Alex Carriers, Unitrans and Toyota South Africa. His duties involved the investigation of fraud, theft of diesel. Tachographs etc. He left to join Unsworth as a partner. He was seconded to the SAP task force to investigate government fraud and corruption and thus became involved with the Department Of Transport. He was part of a special team which carried out investigations into fraud and corruption. 
He inspected and compiled a report in respect of the two motor vehicles in question and took photographs of their condition. The photographs have always remained in his position. In order to confirm that the vehicles were the right vehicles he checked the registration numbers, the chasis numbers and the engine numbers of the vehicles.  He is satisfied that he inspected the right motor vehicles, that the photographs are photographs of those vehicles and that his report pertains to the right vehicles. He checked the quotations, the invoices and then inspected the vehicles to check whether the department got value for money.  

He testified in detail as to the unsatisfactory nature of the work done by comparing the photographs of the vehicle, the quotations, and relating them to his inspection.  The witness itemised numerous alleged defects in the quality of the workmanship, the quality of the parts and spares supplied and also alleged that for the amounts charged in respect of certain items he would have expected the parts supplied to have been new.   

The witness alleged in particular that for the amount quoted, that is R47 500.00, he would have expected motor vehicle ZG 13001 to have been fitted with a completely new cab.  In the witnesses view a complete new cab involved the fitting of all glass and the complete fitting of the driver’s section, roof, back, fire wall, doors, windscreen including the glass and mirrors.  
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Photograph A2 of vehicle ZG 13001 reflected the excessive corrosion that the vehicle had suffered.  The corrosion was excessive for the time period that had lapsed since the repairs, and this was an indication that large volumes of water had entered the cab as a result of a problem with the rubbers.  The vehicle had no rearview mirror and the courtesy light had been sprayed over.  A new cab would not have had to be resprayed.  He could find no evidence of re-wiring to the value of the amount claimed.  Moreover the steering box was freshly painted and there was no stipulation in the invoice as to what was refurbished.  

The flywheel could not have been a reconditioned one or the vehicle would not have broken down after only 150km.  When the witness inspected the vehicle the gearbox had already been removed and the only part that he was able to inspect was the releaser bearing.  This was unlikely to have been new because it showed excessive wear.  The merchant was unable to provide proof of purchase of this item and indicated that he had supplied same from his own stock.

Moreover he could not find any evidence of work carried out on the prop shaft assembly. Rubber silicone had been used to plug an oil leak which was evidence of old repair. In order to have installed a reconditioned diff these parts would have had to have been stripped.  The build up on these parts took place over an extended period of time. 

The reconditioned diff had to be filled with oil but there was no filler plug because this had been welded over.  In the circumstances the witness alleged that no reconditioned prop shaft or diff had been fitted to the vehicle.  In addition a galvanised tank does not have to be resprayed.  The witness stated that the standard of work performed on the vehicle was poor and that he had serious doubts as to the validity of the claims.  

Motor vehicle ZG 7181 also had a number of problems. The dash board was in a bad state, the body preparation in the cab roof had fallen away, the seat in the middle was of a different color, the electrically wiring indicated that the fuse link had been bypassed, the floor well showed no evidence of cut and weld, the seats were tied with wire and on photograph B8 the seat was held with a stocking whereas the seats should have been bolted to the floor.  The sunvisor was missing and one of the quarter glasses which is part of the cab was closed with a cable tie, the driver’s door to the cab was not properly lined and the door could only be closed by pushing same up.  The doors were not fitted properly as you would not expect to find silicone on a new door.  
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In so far as the fitting of the water tank is concerned there were certain bolts and nuts missing. The tank was held on by three bolts and the rust on the springs does not reveal any new work.  The only assumption that the witness could make was that the tank of another vehicle had been fitted to the chassis but was not bolted down.  In the witness’s view supply and fit galvanised tank meant that a new tank should have been fitted.  Moreover water was leaking out of the control valve on the tank.  The total repairs would have cost the department R119 324.94 yet the cost of replacing the vehicle with a new one at the time was the sum of R72 785.58.  

The witness was subjected to searching cross-examination as regards his qualifications, experience and expertise. He conceded that he was not qualified in panel beating but maintained that during his training he had done bodywork and panel beating generally. 

OBJECTION TO OPINION EVIDENCE 

 At this juncture the respondent’s representative made an application to the effect that the witness had not proved his alleged qualifications as an expert witness and that his evidence should be rejected.  This arbitration could not place any reliance on it.  My ex tempore ruling was that the witness was sufficiently qualified to give evidence on the aspects that he was called to testify about.  At the time of making my ruling I reserved the right to furnish additional reasons which I set out hereunder.    

It is trite that an arbitrator must allow expert evidence whenever such experts are considered to be better qualified than the arbitrator to evaluate and draw inferences from the facts that the expert witness is testifying to.  CCMA guidelines for arbitrators stipulate that an arbitrator must ensure that the alleged expert has the requisite qualifications, that he states the facts upon which he bases his opinion and that where the evidence is of a technical nature, that the witness really has expert knowledge and is reliable.      

The witness set out his qualifications, experience and knowledge at length in his evidence in chief.  In addition he produced for the inspection of this arbitrator and the parties proof of his qualifications, albeit only after the objection was raised. I was satisfied that the witness was properly qualified and that he had the necessary technical knowledge.  Moreover the witness stated at length the alleged facts upon which he based his opinion. 
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Following in the wake of my ruling above, applicant’s representative made an application for the recusal of this arbitrator.  I deal with the application for recusal in detail under the heading Analysis of Evidence and Argument.  The witness’s cross-examination proceeded as hereunder.     

He was told by Berriman that ZG 13001 had broken down approximately 150km from Durban because the clutch had packed up.  On inspection he found no clutch.  He was unaware that the vehicle was released earlier that year, does not know what caused the vehicle to break down and further does not know whether the vehicle traveled again. The witness further conceded that he was not an expert on wear and tear and that he had not heard of one.

He did not know Mr. Amod although he was aware of the work that he was doing.  He was unaware that the vehicle had gone through C.O.R (Certificate of Roadworthiness) but indicated that vehicles can go through C.O.R if the C.O.R is bought and paid for. It is possible for motor vehicle ZG 13001 to have passed the C.O.R even though the fuse box had been bypassed because the inspectors merely look at lights and do not go any further with their checks.  The witness cannot dispute that the vehicles were satisfactorily repaired at the time. 

The witness further maintained that based on the quotation he expected the cab to be a new one.  He had personally confirmed with a Mr. Mannie Van Loggerenberg from Toyota that a new cab at the time would have cost R47 500.00.  He further conceded the possibility that the vehicles had no rust at the time of there release.  He maintained that it was standard practice that new wiring is placed in a sheet or a loom and he could find neither. 

He stated that it would take a fly wheel a long time to crack because this required a lot of heat but conceded that this also depended on the way in which the vehicle was driven and further that the clutch has no guarantee. The replacement cost was given to him by the department of transport so he could not personally vouch for same.  
Under re-examination he stated that it was the first time that he had heard that the vehicle had broken down as a result of dirt in the fuel tank.  In terms of the documents in the witness’s possession the vehicle had only traveled 455 km after repairs, that is, from the 31st of May 1995 to the 20th of August 1998.

The respondent closed its case.
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APPLICANT’S CASE 
The applicant and the two witnesses who testified on his behalf, testified under oath. The salient aspects of the applicant’s case is as follows.

Sibusiso Nobert Dlamini testified that he was a motor technician employed by the respondent and based at Ulundi. The applicant was charged for authorizing the release of vehicles ZG 7181 and ZG 13001 when these vehicles were not satisfactorily repaired.

During the period of the drought water tankers were urgently required.  The seniors at work namely Mr. Mkhize, Mr. Nxumalo and Mr. M.B. Dlamini decided that vehicles not in use had to be repaired for that purpose.  The vehicles were accordingly taken to a garage at which the repairs could be done.    

Applicant signed the release forms because he was the person who was qualified in respect of bodywork.  Present at the time of delivery were Mr. Mkhize, Mr. B.E. Nxumalo, Mr. M.V. Dlamini, Mr. Mabaso and the witness.  The technicians present at the time of the delivery felt that the repairs were fine.

The release forms were signed at Ulundi.  This is not normally done as the release forms are generally signed at the repair shop.  The applicant stated the name of the garage where the motor vehicle was repaired and not the name of the place where the release form was signed.  In the witnesses view this was intended to give clarity as to where the vehicle was repaired.

Motor vehicle ZG13001 broke down as a result of dirt in the fuel tank and not because of a clutch problem.  The vehicle was towed from Ndulu which is approximately 150km from Ulundi.  The witness is certain of this because he attended the scene. The merchant himself came to the scene and repaired the vehicle.  He was unable to say whether the vehicle worked thereafter however he would have known if the vehicle had given problems because it would have been brought back to Ulundi.  The vehicles were eventually brought back to the Ulundi yard and as a result of time were board of surveyed. 

Under cross-examination the witness stated that the vehicles were delivered on different days by the merchant.  He was present at the time of both deliveries.  Vehicle ZG 7181 was delivered by an employee of the merchant.  The witness conceded that private individuals were not allowed to drive state vehicles but stated that this was an emergency.  The vehicles were delivered and released at Ulundi.  Vehicle ZG13001 was delivered on the 11th of June 1996.  The problem was identified by checking the glass filter, which indicated that dust was still coming through.  He did not check the clutch because there was no reason to.  
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The vehicle was taken to Dabulamanzi Garage.  The witness does not know who eventually repaired the vehicle because it was not part of his job.  He conceded that for the vehicle to have traveled 455 km in three years it seemed that the vehicle had not worked at all.

He cannot remember who did the actual inspection in this instance.  He stated that sometimes there was a need to inspect the vehicle more than once and this was when minor repairs had to be done.  Normally the merchant would telephone the department indicating that the vehicle was ready to be picked up.  This was an emergency.  The witness did not give evidence at the disciplinary because he was not approached to do so.  

In his report on the condition of the motor vehicle, Exhibit H, dated 20th August 1998 he indicated that it should be board of surveyed. He conceded that despite the extensive repairs the vehicle was in a bad condition at the time of his report.  This was caused by vandalism at the Ulundi yard. He does not know how the vehicle got into the scrap yard.  The witness was unable to say why the electrical wiring would deteriorate even though the battery had not been used. He conceded that the vehicles were not inspected on the dates reflected in the release forms.  

The respondent’s next witness Sivapragasen Govender, stated that he runs a motor repair and panel beating business.  

The repairs to vehicle ZG 7181 and ZG 13001 were urgent because the tankers were needed as a result of the drought.   The quotes were submitted to applicant care of Mr. Mkhize. The vehicles were repaired according to the quotations and to an even greater extent for which repairs he did not charge.  For example he fitted tyres to the vehicle.  He denied that the vehicle reflected in photo A1 was the vehicle that his garage had repaired. It did not did not look like the vehicle that he had released.  The witness similarly denied on an item-by-item basis the majority of the alleged defects in the workmanship performed by his garage and in the parts supplied.  In particular he alleged that the vehicle would never have gone through C.O.R if it had rust to the extent reflected in photograph A2.

He did not specify that he was going to supply a new cab.  It is unreasonable to expect a new cab because this would depend on the negotiations that took place around the quote.  He stated that a new cab at the time (1995) would have cost R65 000.00. The quote of R47 500.00 was fair and reasonable.  A fully trimmed cab would have complete glass, windscreen, side windows, rear windows, door locks, floor mats, wiring and harness looms.  
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The rear view mirror was fitted where it would normally go. The first time he heard that the vehicle had rust was in the comments made by Ferguson.  The vehicle would not have been driven to Ulundi if it had no electric loom, a flywheel could crack after five minutes or ten years.  The vehicle had packed up because of fuel starvation and not because of a clutch problem.

It was towed to Prince Dabulamanzi worshop and the problem sorted out overnight.  The vehicle was then delivered to the technical workshop at Ulundi the next morning.  It was brought to his attention much later that the vehicle developed clutch problems.  As a result of the non-payment of his account he was not able to provide the warranty.  

One cannot fit a second hand release bearing and if the prop shaft had different sized bolts it would have been thrown out of balance and the vehicle would not have reached Ulundi. The filler plug was not welded because it would have been impossible to fill oil if it was.  The galvanized tank was painted white to make it look good to the king.  There was no need to paint it.                              

He maintained that the vehicles were in a 100% road worthy condition when they were delivered to the department, at the request of the department.                       

Under cross examination he confirmed his statement at paragraph 8 of, Exhibit I, that both vehicles were inspected by Kenneth Nsibande, who found them to be satisfactorily repaired. He maintained that the vehicles were inspected by everybody present including Mkhize. Mkhize authorised the repairs and applicant signed the release forms.

The applicant made at least three to four inspections of the vehicles at Durban because there was a problem with obtaining spares.  He inspected the vehicles at Durban but signed the release forms at Ulundi. 

The wiring loom cannot come off and has to be forcibly removed.  The witness stated that it was impossible that silicone could have been used on the vehicle. It was specified only in respect of certain items that these items were to be reconditioned items because all quotes are done like this.  Whether the item was to be a reconditioned one or a new one would depend on the negotiations that took place at the time that the quote was made. All the parts for the refurbished cab were not new.  

The cab shell was purchased from HTS and Company at a cost of R30 000.00 and everything else cost R17 500.00.  He did not charge for any items which he took out of his own stock.  He was however satisfied with the profit that he made.
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 He also did repairs on motor vehicle ZG 7181 in 1993 and confirms that the repairs involved removing and replacing the cab for the cost of R18 000.00. Under re-examination he alleged that none of his quotations had been rejected by the department nor did he receive any complaints about unsatisfactory repairs.  

The applicant testified that he was employed as a technician at Provincial Motor Transport at Ulundi.  His responsibilities involved checking motor vehicles that need repair and those already repaired. Repairs had to be carried out by private garages. He had to check that the repairs were done according to the stipulations in the quotation.  

Management took a decision that certain water tankers that had been boarded had to be used again.  He was part of a team of technicians that had to identify the vehicles that could be repaired. The technicians submitted their recommendations to Dlamini who submitted it to Mkhize.  The reason why it was alleged that the quotations had been submitted to him was because he was qualified in automotive repairs. 

He stated that he went to Umbilo Motors on at least two occasions to check on the motor vehicles .The vehicles were driven to Ulundi on the instructions of Mr Mkhize .It was not the first time that vehicles were delivered to the department by the merchant. On a previous occasion nine ambulances which were repaired in Gauteng were delivered by other drivers.  

On the last occasion that the applicant went to the garage the vehicles were still in need of certain minor repairs and the merchant was still awaiting the delivery of certain parts. He reported this to his seniors who were not happy. Upon delivery, Mkhize requested that the technicians inspect the vehicles.   He was the one who checked everything properly because he was the most experienced technician. His qualifications are an N3 Diploma in Automotive Repairs and an apprenticeship

The applicant stated that this incident happened several years ago and he is not able to remember the exact details. In his view the vehicles were repaired exceptionally well.  He was guided by the quotation in his assessment of the vehicle and found that all the repairs were done according to the quotes and that the vehicles were repaired satisfactorily. He filled out the release forms to confirm that the vehicles were properly repaired. He signed all three release forms at Ulundi   on the dates reflected in the forms.
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The forms referred to Umbilo Motor Center because something unusual happened in that the vehicles were delivered to the workshop. When that happened the name of the garage that repaired the vehicle was filled in. This was intended to indicate that the vehicles were repaired at the garage, and not that they were inspected there. This was not the first time that the forms were filled in like that and the applicant was not the only person who did it that way. 

The witness confirmed that he was not at Umbilo Motors on the dates indicated in the release forms. He alleged that he could not identify the purported log sheets. He was unsure whether the vehicle depicted in the photos marked A1 to A10 was the vehicle that he released, He denied that the vehicle was in the same condition of the vehicle reflected in the photographs. This holds true for the photographs marked B1 to B19.  

In the applicant’s view the respondent’s witness Ferguson did not know anything about automotive panel beating repairs.  He denied that he handed the logbooks to Ismail Amod but admits that he told Amod that he had been to Durban on several occasions.  He was further unable to recall whether Amod himself brought the logbooks with him.  

He heard the day after that vehicle ZG 13001 had developed problems on the way to Ulundi .On the day that it was inspected by him the vehicle was in working condition.  The applicant disputes all of the allegations made by Ferguson.  In particular he indicated that the drivers of these vehicles were informed that the vehicles were like their offices because they spend most of their time in it.  Consequently no driver would accept driving a motor vehicle in which the seats of the vehicle were held by pantyhose. The applicant does not understand why the previous charges were not proceeded with if he had committed the offences that the respondent alleges.

Under cross examination he confirmed that he operated a subsidised motor vehicle and that he had to keep a logbook in respect of its use.  The logbook would either have been kept in his car or in his office.  He once again denied that he had furnished Amod with the logbooks.  He later stated that the log sheets were brought by Amod and he did not know where Amod obtained them.

He was unable to explain why he did not say that earlier or why it was never put to Amod that Amod had brought the log sheets.  He told Amod that he had been to Durban on several occasions to release vehicles.  Amod specifically raised the discrepancy with him relating to the dates on the log sheets and the release forms.  He questioned applicant as to where the release forms were signed and the applicant advised him of the dates that the vehicles were delivered
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He told Amod that he had been to Durban on several occasions in response to Amod’s question as to whether he had inspected and released the vehicle in Durban.  The applicant was unable to explain why the conversation revolved around dates because it had taken place several years ago. He was however certain, that the vehicles were delivered to Ulundi and that they were released by him at Ulundi.                                     

The applicant conceded the possibility that Amod had Ferguson’s report with him at the time of his interview with Amod. He did not tell Amod about the fuel problem because he did not know why the vehicle had broken down .He did not correct Amod about the clutch problem because the conversation took place a long time after and at the time he was working with approximately 7000 vehicles and it was not easy to recall. 

The applicant could not remember whether he had inspected the vehicle with Amod.  He however remembers that he showed Amod where the motor vehicle with registration plates ZG 7181,was.  The applicant could not explain why he had showed Amod that particular motor vehicle if he was not sure that it was the right motor vehicle.  He confirmed that Amod discussed the black seat in the motor vehicle after he had inspected that car.  He could not recall whether the vehicle had one black seat in between the two brown ones.  

He does attend to conditional releases but in the case of these vehicles although the faults were minor they were too many, to do a conditional release.  The applicant is not sure whether the information captured on the computer printout was correct.  He maintained that the dates that appeared on the release forms were the dates on which he released the vehicles. 

His previous representative was under the impression that he had never been to Durban because he did not have all the documents relating to the case then. It is obvious that the delivery of these motor vehicles was something unusual.  These vehicles were meant for the King.  The word at in the release form indicated to the applicant the place where the vehicle was repaired.  

The applicant denied that the vehicle that he had released had a clutch problem or that it had a painted tank. The vehicles in the photographs were not the same   vehicles that he had inspected. He further clarified that the sabotage that he alleged was in relation to the seats because nuts and bolts can be removed.  He did not have any suspect in mind however.  He stated that there were people who wanted to put him into trouble but he could not say which people.  
The applicant suggested that the people who removed it, removed it with the intention of gaining something, alternatively he was not present when Ferguson investigated the motor vehicle and he does not know what happened at that time.  

Page Eighteen

The investigator was appointed by the department which was trying to implicate him.            

He confirmed that Nqgulunga was the head of the technicians and that he was stationed in Pietermaritzburg.  He reported both to Mr. Ngcobo and Mr. Nqgulunga.  He did not know what experience Nqgulunga had in chairing disciplinary enquiries.  The witness was unable to say whether there was one or two reporting structures during July 2002.  
The department had not paid Umbilo Motors for the repairs and he suggested that, that was the reason why he was charged. He reiterated that he had done his job properly, that he had knowledge and experience and that he was the only person in the department who possessed the certificate in automotive panel beating and repairs.  

The applicant closed its case.  

ANALYSIS OF EVIDENCE AND ARGUMENT

Although this matter was initially scheduled for hearing on the 21st of February 2003. The hearing could not proceed due to practical constraints. The parties agreed to convert the hearing into a pre-arbitration meeting and to conclude a pre-arbitration minute, to be signed when the hearing resumes.  

Applicant’s counsel indicated that he would be raising certain points in limine and in this regard the representatives agreed to exchange and forward to this arbitrator written arguments for a ruling to be issued before the hearing resumes.  

Applicant raised three points in limine, namely, that the matter was Res Judicata, secondly that the initiation of the disciplinary proceeding was irregular and finally that the appeal authority was not properly constituted.  A written ruling was issued by this arbitrator that the matter was not Res Judicata and further that the remaining two points in limine were incapable of determination without the hearing of oral evidence.  

I now deal with the remaining points in limine. Both representatives submitted extensive argument on these points and the other issues in dispute and I feel constrained to mention that the arguments of the parties are approximately 170 pages, notwithstanding the quasi judicial nature of these proceedings.
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I was of the view at the time. although not expressed in my ruling. that the remaining points, strictly viewed, goes to procedural fairness. I proceed to deal with same hereunder because they were raised as points in limine.  

POINTS IN LIMINE

The parties agreed that for the purposes of determining, inter alia, the points in limine the following facts will be regarded as common cause.  

1. Geraldine Orsmond, Rajeev Bunsee, Mr Ntshangase and Mr. Jugdaw were nominated by Mr. N. Ally, the director PMT.

2. There was no written appointment given by Mr. Ally to Mr. Jugdaw nominating him as the appeal authority.

3. Orsmond communicated with the applicant and Jugdaw as set out in exhibit “C” pursuant to such nomination.

4. Mr. B.R. Ngcobo was employed by the respondent in the capacity of assistant director, stationed at Ulundi.

5. Part of his responsibilities included supervising and dealing with all issues pertaining to personnel and administration as same related to the Technicians, which included the applicant, until his dismissal.

6. On or about 1 July 2002 Mr. Ngcobo had these functions.

7. As the applicant’s supervisor Mr. Ngcogbo was never approached by Mr. N. Ally or anyone to act either as representative for the employer, chairperson at the enquiry or as appeal authority. 

8. Paragraph 7 applies mutatis mutandis in regard to Mr. Nqgulunga.

9. Mr. Nqulunga did not have any experience as at 1July 2002 to act in any of the capacities set out in paragraph 7 above.    
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INITIATION OF THE DISCIPLINARY PROCEEDINGS

In terms of the Pre-Arbitration Minute, at paragraph 6 of page 2, the parties set out the dispute on this issue as follows: -

“The applicant alleges that Mr. Bunsee initiated the disciplinary proceedings and that he was not the employer as contemplated in the collective agreement.”  

The wording of that paragraph raises two questions, namely, whether Bunsee initiated the disciplinary proceedings and whether he was the employer.  

The dispute in this regard albeit not express, turned on the meaning to be ascribed to such words as charged, issued and initiated. In my view, these words must be given their ordinary grammatical meaning.  The word initiate as it appears in paragraph 6 can only mean to start or to set in motion.  

Applicant’s representative concedes at page 4, paragraph 8, of his Supplementary Heads of Argument, that it was Ally who took the decision to charge the applicant.  In that sense it was Ally who started or set in motion the disciplinary proceedings.  Bunsee merely attended to the issuing of the notice.  In the circumstances I find that Bunsee did not initiate the disciplinary proceedings against the applicant.  

Having made the concession that Ally took the decision to charge, applicant maintains that Ally had no authority to do so. It is trite that only the executing authority has the power to charge employees in respective of employment related misconduct.  It is common cause that the executing authority in this instance is the Minister of Public Transport who has in turn delegated his authority in terms of the delegations set out in Exhibit E.

The delegations stipulate at paragraph 7 of exhibit E that the lowest grade incumbent to whom this function may be delegated is an employee of the rank of supervisor.  Resolution 2 of 1999 at paragraph 6 further stipulates that as far as possible the person who initiates (in the sense of charges) disciplinary proceedings against an employee should be the manager of the employee.  

The code is silent as to whether this should be the direct line manager.  In the view I take of this matter that is unnecessary provided that the person who actually initiates the charge is of a rank not lower than that of supervisor.  In this sense Mr. Ally met the requirements on both scores. 
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He was not only above the rank of supervisor but also above the rank of manager; of the applicant.  The proviso in the code that, as far as possible, the initiator be the manager of the applicant, is no doubt meant to ensure that the person who charges the employee has sufficient authority and experience to make a carefully considered and informed decision, before initiating proceedings.  Mr. Ally being at the level of director more than met the criteria.

As to the question of whether Ally was the employer, and to the extent that it is necessary to answer that question, Singh testified that he was appointed as Acting Director in terms of the Public Service Act.  This evidence was unchallenged.  In the circumstance I find that Ally had the requisite authority to initiate the charge against the applicant.  

Assuming that my reasoning is incorrect and that the initiation of the disciplinary proceedings was indeed irregular the question that must be asked is what prejudice did the applicant suffer. Suggestions that the respondent’s employees involved in the matter had specifically targeted the applicant for disciplinary proceedings permeated the applicant’s case; however this was not borne out by the evidence.   

Once again the suggestion that Ally’s decision to charge the applicant was intended to give credence or impetus to the investigation being carried out by Deloitte and Touché, lacks substance. Singh testified that although Ally was initially a consultant to the Department of Transport, at the time of these proceedings he had already been appointed as Acting Director.  She further testified that it was the previous award which led to Ally taking the decision to charge the applicant.

In the circumstances I find that the initiation of the disciplinary proceedings was not irregular. 

APPEAL AUTHORITY

My terms of reference on this issue are set forth in paragraph 7 of page 2 of the Pre-Arbitration Minute, as follows.

“The applicant alleges that the appeal authority was not properly constituted in that the appeal chair had no authority to hear the appeal and the appeal was allegedly a sham.”
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Paragraph 8.3 of resolution 2 of 1999 states that: -

“
The appeal authority, who shall consider the appeal, shall be: -

a. the executing authority of the employee, or 

b. an employee appointed by the executing authority, who 

i. was not involved in the decision to institute the disciplinary proceeding, and 

ii.
who has a higher grade than the chair of the disciplinary hearing.      “ 

Applicant argues that Jugdaw had no authority to consider the appeal because he was not the executing authority, nor was he appointed by the executing authority.  Consequently the Minister of Transport, who is the executing authority should have presided over the appeal personally; or appointed the appeal authority himself.  

On the applicant’s version and as a consequence of applicant’s previous contention that Mr. B.R. Ngcobo should have initiated the proceedings against him, applicant alleges that Mr. Ximba should have been the appeal authority because he was one rank higher than Ngcobo.

Item 10 of the delegations, that is exhibit E, specifies that the lowest grade incumbent who is authorised to consider an appeal is the supervisor who is next higher in rank above the chairperson.  

The common cause facts as they obtain are that Mrs. Orsmond who was of the rank of senior admin officer, chaired the appeal.  The crisp question therefore is whether Jugdaw was of a higher rank than Orsmond. It has not been disputed that Jugdaw was Assistant Director of the Motor Licencing Bureau and higher in rank than Orsmond.

With regard to applicant’s contention that the Minister of Transport should have personally presided over his hearing alternatively appointed the appeal authority himself, I make the following comments.  It is clearly impractical for the Minister to be involved in each and every appeal whether to preside over the appeal or to appoint the appeal authority.  That is the very reason why the Minister has delegated his various disciplinary powers to other functionaries in the department’s employ.  
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The parties representatives submitted extensive argument on the question of whether the delegations supercede the code or alternatively whether the delegations must be read subject to the code.  The delegations document specifically states that the delegations are made in terms of Resolution 2 of 1999 which is a collective agreement.  It is trite that collective agreements will prevail over other provisions, save and except for those of the constitution, to the extent that such other provisions conflict with that collective agreement.  

In my view there is no conflict between paragraph 8.3 of Resolution 2 of 1999 and item 10 of the delegations document.  Paragraph 8.3 of the Resolution vests the Minister, with the power to act as appeal authority which power the Minister has duly delegated in terms of the delegations authority.  The permissive language used in paragraph 8.3 (a) from the word “ or “ onwards makes provision for those circumstances in which the Minister has delegated his powers.  

The beneficiary of such delegation generally is any incumbent who is next higher in rank above the chairperson. In this instance the functionary to whom the Minister has delegated this power is Mr. Ally who has in turn delegated that power to Mr. Jugdaw, the next higher in rank than Mrs. Orsmond. Whether Jugdaw had been given a letter of appointment or not is a moot point as the letter is mere notification of his appointment. He derives his authority from the delegations and not from the letter of appointment. I accordingly find that the appeal authority was properly constituted.

APPLICATION FOR RECUSAL

I return to the application for recusal of myself as arbitrator made by the applicant’s representative during the course of the testimony of the respondent’s witness, M.B. Ferguson.  The application was made on the basis that I should recuse myself because the applicant had developed a real apprehension of bias on my part.  

The application was made in the wake of my ruling not to uphold the objection to Ferguson’s evidence.  I refused to grant the application for recusal and set out hereunder the reasons therefore.  

It is trite that it is the duty of the arbitrator to act impartially at all times.  The courts have laid down the test to be applied when an arbitrator is confronted with an application for recusal. 
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In the case of:

PARYS MUNICIPALITY v AHIER 1991 (2) SA 608 

the court stated that the test that is whether a reasonable litigant in the position of the applicant would fear that he would not have a fair hearing were the arbitration to continue.  In that case the court also reaffirmed the principle that the law regarding the disqualification of members of the judiciary was the same as that for the disqualification of arbitrators.

Once again in the more recent case of:

BTR INDUSTRIES OF SA (PTY) LTD AND OTHERS v METAL AND ALLIEDWORKERS UNION AND ANOTHER 1992(3) SA P673 (A)  
the court laid down the principle that a decision maker should withdraw where there exists a reasonable suspicion (my emphasis) of bias on his part.  In the circumstances the inquiry that I must make is whether there exists proper and substantial grounds to have created in the applicant’s mind the reasonable suspicion of bias. 

I turn now to the arguments raised by applicant’s representative in the light of the tests as laid down.  Applicant’s representative submitted that there were three grounds on which the application was being made.  In the first instance the applicant did not accept my ruling that the two points in limine, dealt with above, should have been referred for oral evidence.  He argued that the determination of these points could have ended the arbitration proceedings at that stage and I was therefore enjoined to have dealt with them then.  

He argued further that during the course of the arbitration this arbitrator had entertained numerous unnecessary interjections by the representative for the respondent and finally that the ruling made in favour of accepting the qualifications and competence of Ferguson as an expert witness had created a real apprehension of bias on applicant’s part.  

The extensive evidence led on the points in limine categorically refute applicant’s suggestion that I could have made an informed ruling thereon without the hearing of oral evidence.  In so far as applicant’s second submission is concerned the record must speak for itself; however objections and interjections by both representatives were dealt with, as far as possible and unless it was patently unnecessary to do so; on the usual basis of hearing from the objector, obtaining a response from the other side, and allowing a final right of reply to the objector whereafter a ruling was made if necessary.
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Finally the objection in respect of Ferguson’s evidence was dealt with in detail under the heading respondent’s case and I refute any allegations of biase made by the applicant for the reasons set out in that ruling. Moreover the arbitration at that stage was already in its seventh day of hearing and no earlier indication of any apprehension of bias had been made by the applicant until the ruling in respect of Fergusson’s evidence. A further factor that I found to be relevant, although not determinative of the issue, was the significant costs already incurred by council in holding the arbitration up to that stage. 

I accordingly found that any suspicion of biase that the applicant had was not reasonable in the circumstances and that there was no proper and substantial basis for the application.     

SUBSTANTIVE FAIRNESS

In determining whether a dismissal is fair, an arbitrator must have reference to the Labour Relations Act and more specifically to the “Code of Good Practice: Dismissal” contained in Schedule 8 of the Act. Item 2 of the schedule provides that a dismissal is unfair if the reason for which it is effected is not valid. Whether or not a dismissal is substantively fair is determined by the facts of each matter and the appropriateness of dismissal as a sanction. 

My terms of reference have once again been expressly set out in the Pre-Arbitration Minute at Paragraph 1 to 4 (d). The applicant disputes that he breached the rule, that the sanction of dismissal was appropriate and that there are sufficient aggravating factors which justify the imposition of dismissal in the event of him being found guilty.  

The rule referred to by the parties is set out in paragraph 1 (i) of the minute which states that there was a rule in place governing the performance of his duties in relation to inspection and releases of vehicles.  The rule manifests itself in the completion and signing of a release form.  In this regard the release form serves to confirm that the person who signs it has inspected the relevant vehicle, has ensured that it has been satisfactorily repaired and by appending his signature thereto authorised payment of the cost of the repairs.  
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It is common cause that this is the process that must be followed before the service provider is paid.  It is further common cause that applicant released the vehicles.  Respondent however disputes that applicant inspected the vehicles at all, alternatively at the place where the vehicles were repaired.  Respondent further disputes that the vehicles were satisfactorily repaired and in this regard alleges that applicant is guilty of fraud in the sense that he misrepresented to the respondent that the vehicles were satisfactorily repaired; alternatively had been grossly negligent in inspecting the repairs.  Respondent alleges that in either instance the applicant’s misconduct warranted the supreme penalty of dismissal.  

A breach of any aspect of the rule as postulated above would tantamount to a breach of the rule.     

A significant portion of the evidence in this matter related to the questions of where and when vehicles ZG 7181 and ZG 13001 were inspected. The applicant however alleges that he inspected the vehicles, whether in Durban at Umbilo Motor Centre or at the Ulundi workshop, and that he released them thereby authorising payment of the cost of the repairs.  Any inquiry into where exactly the applicant inspected the vehicles therefore is only necessary to the extent that it would demonstrate the applicant’s dishonesty if it was found that he had not inspected the vehicles at the place where he alleges that he did.  

On my construction of the release form the vehicle has to be inspected and released at the place where it is repaired. The applicant on his version, inspected the vehicles both at Umbilo Motor Centre and at Ulundi.  In this sense he has fulfilled the requirement that the vehicle must be inspected at the place where it is repaired.                              

The onus to disprove the applicant’s version rested with the respondent.  In this regard respondent’s case depends on whether I accept the log sheets of applicant’s vehicle as being authentic.  The originals of these documents were not available nor could anyone testify as to the veracity thereof.  Respondent’s version was that Amod obtained copies of the log sheets from the applicant. However even if I accept that the log sheets were true copies of the original quotations, that does not exclude applicant’s version that he inspected the vehicles on the morning of those days indicated in the release forms before leaving on the trips specified in the alleged log sheets. 

In the final analysis my suspicion is that applicant did not inspect the vehicles at Umbilo Motors. However the probabilities as they stand, on the facts before me, are equivocal. I therefore find that the respondent has failed to disprove the applicant’s version in this regard. 

Page Twenty-Seven

In the circumstances the applicant’s version that he inspected the vehicles both at Ulundi and Umbilo Motor Centre must stand. This begs the further enquiry as to whether release of the vehicle must take place at the place where the vehicle was repaired.              

In this regard the applicant alleged that he inspected the vehicles at Durban but signed the release forms at Ulundi. In my view the purpose of having the vehicle inspected and released at the repairer’s premises is to ensure that the repairs are done according to the stipulations of the quotation. The rational being that, if the repairs were not done according to the requirements of the quotation, the department could refuse to take delivery of the vehicle until such time that the repairs were properly done. The intention it seems was to avoid the very problems experienced in this instance and goes to the heart of the matter. 

The applicant’s witness, Mr. Dlamini, testified that the release forms are normally signed at the repair shop. In light of that evidence I do not accept his subsequent qualification that the reason why the name of the garage was filled in was to give clarity as to where the vehicle was repaired. The release form clearly provides for confirmation of that information above date and signature. I also do not accept applicant’s version that this situation was unusual in that it was an emergency because the vehicles were intended for the King’s use during the drought.    Applicant himself testified that the vehicles had been with Mr. Govender for a long time and one was in fact collected (by Govender) in 1995. If the vehicles were required as urgently as applicant alleges the question to be asked is why were the vehicles not, simply replaced.  

I accordingly find that the rule requires that the vehicle must be released at the place where it was repaired. The applicant on his own version has breached the rule on that score.   

The remaining question is whether the vehicles were satisfactorily repaired. It is true that at the time that the vehicles were inspected by Ferguson, they had been standing for almost a year in the Ulundi yard. I accept further the applicant’s contention that the condition of the motor vehicles would have deteriorated.  I find it highly improbable however, given the extensive repairs that were carried out, that the vehicles could have deteriorated to the condition to which they did.
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The evidence of Ferguson and to a lesser extent that of Amod was that at the time of their respective inspections, the vehicles where in such bad condition that they could not have been satisfactorily repaired. Both witnesses however could not categorically say that the vehicles were not satisfactorily repaired. at the time of their release. The question to be asked thus is, what are the probabilities of the condition of the vehicles deteriorating to the extent that they did in the space of approximately one year, in circumstances where one vehicle traveled a mere 455 km since its repair and the other a probable 3368km to 7000 km, and where the total cost of repairs to both vehicles was in excess of R290 000-00. In my view they are extremely remote. 

In this regard the photographs taken by Ferguson depicting the unsatisfactory condition of the vehicles weighs the scales heavily in favour of respondent’s version, that the repairs were not satisfactorily done. I accept the authenticity of the photographs taken by him. He testified that he had taken the photographs personally and that they had remained in his possession until these proceedings.  I do not believe that there was any duty on him to inform applicant that photographs of the vehicles were being taken. The taking of the photographs was simply part of the investigative process. 
The photographs most evident of the unsatisfactory nature of the repairs are the photographs to be found in the photo album annexed to Ferguson’s report at A2, A8, A9 and A10 in respect of vehicle ZG 13001, and B2, B3, B7 and B8 in respect of vehicle ZG7181.

In particular it is highly unlikely that the corrosion reflected in the cab in photo A2 could have taken place over the period of a year. The quotation in this regard stipulated that the cab had to be replaced. The probabilities of such corrosion accumulating in a new/reconditioned cab are remote.

Moreover it is unlikely that body filler could fall out of the body as evidenced in B2 if the repairs to the body had been satisfactorily done. Applicant’s version is that the bolts holding down the seats were removed by vandals or thieves. The question that arises is why were the seats themselves not removed. Moreover it is strange that vandals, thieves or anyone else bent on creating problems for applicant would replace the centre seat (B3) with a black one. 

Although Ferguson conceded the possibility that the repairs in respect of the paintwork could have been satisfactory he maintained that it is unlikely that the mechanical condition of the vehicles could have changed. In this regard he cited the welded up diff and sump plate as an example (A9). Moreover I find it highly unlikely that a vehicle to which extensive mechanical repairs has been carried out would only travel 455 km before it gives further mechanical problems, if it had been satisfactorily repaired. 
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I find it more probable that vehicle ZG 13001 had broken down as a result of a clutch rather than a fuel problem. Applicant testified that he was unaware of the exact nature of the problem that the vehicle suffered. If the vehicle had experienced a fuel problem, Dlamini who was present at the scene would surely have mentioned that to applicant. Applicant was the senior artisan who was most instrumentally involved in dealing with the repair and inspection of the vehicle. I find it highly improbable that this important fact would not have been mentioned to the applicant.

Moreover Ferguson testified that on his inspection of the vehicle he found that the gearbox and clutch plate had been removed. This also accords with Exhibit “H” (Report on Condition of Vehicle) of which Dlamini was the author, that the vehicle had no gearbox as at the 20th August 1998.  This is consistent with respondent’s version that the vehicle broke down as a result of a clutch problem.          

Both applicant and his witness, Govender, contended that the vehicles depicted in the photo album were not photographs of the vehicles that Govender had repaired. I reject this contention, firstly as a result of my finding above regarding the photographs and secondly because both vehicles had certain distinct characteristics which would have made them easy to identify.  Govender conceded that the galvanized tank of vehicle ZG 7181 was painted white to make it look good for the King, although there was no requirement to do so. Moreover the vehicle was a flat bed truck which was converted into a water tanker.  The probabilities of there being more than one such vehicle at the Ulundi yard at the time are indeed remote.  

It is clear that Govender’s stake in the whole matter was his need to be paid for the repairs that he carried out. His evidence that he had already been through a civil action and had testified before the Heath Commission fortifies me in this view.  His evidence must therefore be viewed in that context.  On his evidence a reconditioned item would only be supplied upon negotiations with the customer and that was the usual practice. The converse of that postulation is that in the absence of there being any specification that the item would be a reconditioned one the customer could expect a new item.  

This is not consistent with his version that even though it was not specified in the quotation in respect of vehicle ZG 13001 that the cab would be a reconditioned one, it was unreasonable for the respondent to expect a completely new cab for the cost of R47 500.00. Moreover the cost of a cab, whether reconditioned or new, is in my view unlikely to have escalated from R18 000.00 (as per Exhibit “J”) to the sum of R47 500.00 in approximately two years.  
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These anomalies are relevant in so far as it demonstrates that applicant did not exercise the standard of care, in carrying out his inspection, as was required of him. On his version he was one of the most senior and knowledgeable employees in that department and was the only technician in possession of a Certificate in Automotive Panel Beating and Repairs. For this reason one would have expected the applicant to have identified the various problems with the repairs carried out, at the time of his inspection of the motor vehicles. 

In particular it is reasonable to expect that applicant would have identified that the cab was a reconditioned cab and not a new one.  Moreover I accept Ferguson’s evidence that it is unlikely that the condition of the mechanical repairs could have changed from the time of release to the date on which he carried out his inspection. 

The allegation by applicant that both vehicles were issued with Clearance and Roadworthy Certificates is not supported by sufficient evidence. Exhibit G purports to be a copy of such certificate in respect of vehicle ZG 7181, only. No evidence has been led testifying to the veracity of its contents. This issue goes to the heart of the dispute between the parties and in the absence of other confirmatory evidence no reliance can be placed on Exhibit G. 

The suggestion that the applicant intentionally misrepresented to the respondent that the repairs were satisfactorily carried out, when in fact they were not, is not borne out by the evidence. There was also implication that there was collusion between the person who allegedly authorised the repairs (Mr. Mkhize), the repairer Mr. Govender and the applicant. The evidence before me does not bear out that version either.

The applicant himself was not a convincing witness. He often resorted to the explanation when confronted with difficulties, inconsistencies and conflicts in his version, that he could not remember because of the time lapsed since the incident. However he was easily able to recall details in so far as it supported his version. The applicant was clearly intent on denying alternatively minimizing the unsatisfactory nature of the repairs.            

In the circumstances I find that vehicles ZG 7181 and ZG 13001 were not satisfactorily repaired and that the applicant was grossly negligent in carrying out his inspection of those vehicles and authorising payment of the cost thereof. There is no doubt in my mind, given the substantial loss that the respondent could have suffered if it had made payment of the amounts claimed, that his negligence constitutes gross negligence.
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SANCTION

My terms of reference in this regard are set out at paragraph 3 and 4 of the Pre-Arbitration Minute as follows: -

“  3.
The Applicant disputes that the sanction of dismissal was appropriate in 

                          this case;

    4.      The Applicant disputes the aggravating factors justifying the imposition of the 

sanction of dismissal even if the applicant is found guilty of the offence.
”  


Respondent’s representative argued that dismissal was an appropriate sanction for misconduct based on gross negligence. Moreover the applicant led no evidence in mitigation of sanction, that would justify this arbitrator in interfering with the sanction. Applicant on the other hand argued that the onus in respect of proving that the dismissal was an appropriate sanction rested on the respondent and that the respondent has failed to discharge its onus in that regard. 

Section 192 (2) expressly places the onus to prove the fairness of the dismissal upon the applicant. It is trite, as I indicated earlier, that substantive fairness requires the respondent to prove that the dismissal was effected for a valid reason and that dismissal is the only appropriate sanction.  

The remedies for unfair dismissals are set out at Section 193 (1) (a) to (c) of the Act and essentially provides for the options of reinstatement, re-employment or the payment of compensation. In addition Section 193 (2) provides that an arbitrator must (my emphasis) require the employer to reinstate or re-employ the employee unless any of the circumstances set out in Sub Sections 193 (2) (a) to (d) obtain, namely, 

“
(a)
the employee does not wish to be reinstated or re-employed;

(b)       the circumstances surrounding the dismissal are such that a continued  

             employment relationship would be intolerable;

(c)       it is not reasonably practicable for the employer to reinstate or reemploy the 

employee; or 


(d)
the dismissal is unfair only because the employer did not follow a fair procedure. “       
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The applicant wishes to be reinstated and Sub Section 2 (a) requires no further comment. It was incumbent upon respondent to prove in terms of Sub Section 2 (b) that a continued employment relationship would be intolerable or in terms of Sub Section 2 (c) that it was not reasonably practicable for the respondent to reinstate or re-employ the applicant. No evidence has been placed before me in this regard.        

The respondent has further failed to place any evidence of aggravating factors before me to justify the assertion that dismissal was the only appropriate sanction. These two issues are specifically raised in the Pre-Arbitration Minute for a determination by this arbitrator.   

Although respondent bears the onus to prove that dismissal is the only appropriate sanction, applicant bears the evidentiary burden to lead evidence in mitigation of sentence, which applicant has failed to do.   

Applicant’s representative nevertheless made the following submissions, in his closing arguments. He submitted that the applicant was the only person qualified in automotive body repair and that his skills will be missed by the department, that the applicant retained a cordial relationship with his seniors and peers namely Messrs Ngcobo, Ngqulunga and Dlamini proving that there was no break down in the employment relationship, that this was the applicant’s first offence, that the penalty of dismissal is too harsh and disproportionate to the offence committed, that the applicant had two children and a family to support, that the vehicles had to be released urgently to serve the King due to the drought, that the vehicles were under warranty and the department could have taken advantage of that warranty.  

The question is whether the applicant’s submissions in mitigation of sentence can be taken into account given that the submissions are made in closing argument. It is trite that closing arguments are not evidence and may only be taken into account in so far as they coincide with and impact on the evidence already before the arbitration. Although evidence in mitigation of sentence carries more weight than statements from the bar, I see no reason not to take such statements in to account to the extent that it is common cause or is not disputed.       

In mitigation of sanction it was not disputed that the applicant was the only person who possessed a certificate in Automotive Body Repairs, that the vehicles were under warranty and that the department could have taken advantage of this warranty and finally that the respondent retained a cordial relationship with his seniors and peers. 
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In aggravation of sanction it was not disputed that the respondent’s potential financial loss would have been substantial. The vehicles were eventually of no use to the department. It is unclear on the evidence, whether the department mitigated its losses in this regard by selling the vehicle as alleged by applicant. This contention was not refuted by respondent’s representative in closing. 

The respondent’s case is that it has been prejudiced in that it almost suffered the loss of R290 000-00. It is common cause that Govender was not paid and in this sense no financial loss was incurred. It is true that no credit can be given to the applicant for averting the potential loss, however Mr. Berriman, the Deputy Director of Administration was unable to say what prejudice the respondent had suffered.  

The facts in this matter as they obtain are that two vehicles that were not in use by the department, vehicle ZG 7181 having been written off, were identified and authorized for repair. The repairs were unsatisfactory and the department refused to pay for same. The vehicles were eventually consigned back to the scrap yard.          

In my view gross negligence is not in the same category as that of gross dishonesty, the distinguishing feature being that the latter offence has the requirement of intention. It is a trite principle that dismissal must be a sanction of last resort. Item 3 (4) of the code provides as follows: -

“
Generally it is not appropriate to dismiss an employee for a first offence, except if the 

misconduct is serious and of such gravity that it makes a continued employment relationship intolerable. Examples of serious misconduct, subject to the rule that each case should be judged on its own merits, are …”

The respondent did not exercise its option in terms of paragraph 7 (2)(a)(i) of the Disciplinary Code to invoke a precautionary suspension against the applicant. The fact that the respondent elected to exercise its discretion in favour of the applicant indicates, to this arbitrator, that respondent did not view applicant’s misconduct as being very serious.         

It is significant that no mention is made in the examples cited in Item 3 (4), of gross negligence. The examples that are cited have the element of intention as a requirement. It is further trite that the courts have approved the concept of corrective or progressive discipline.           
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In addition to the above I take the following factors in to account in mitigation of sanction. The fact that this is the applicant’s first offence; that the applicant has a family to support; that the respondent could have taken advantage of the warranty and that the respondent has not proved that a continued employment relationship has become intolerable nor has it proved that it is not reasonably practicable. I further take into account that in the approximately seven years that has lapsed since this incident, the applicant’s employment has been problem free.        

PROCEDURAL FAIRNESS

REPRESENTATION BY A RECOGNISED TRADE UNION

The applicant alleged in the first instance that he was not afforded representation by a recognised trade union.  Respondent’s representative argued that the trade union that sought to represent applicant was not a recognised union.  A recognised trade union is one which is representative in the work place, is recognised by the employer and which therefore enjoys organisational rights.    

SALMAWU was not representative and not a recognised union at that stage and consequently did not have organisational rights.  Registration of a union does not amount to recognition.

Applicant’s representative argued that the presiding officer misdirected herself in holding that only those unions which fell within the registered scope of the PSCBC and GPSSBC are recognised trade unions.  That SALMAWU was indeed a recognised trade union and was at the time registered and therefore recognised.

It is common cause that the chairperson’s reasoning relating to the registered scope of council, was misdirected. It is also common cause that only a union which is registered and recognised may represent its members.  Therefore the only issue for determination is whether SALMAWU was a recognized trade union at the time. 

While Section 200 (1) and (2) of the Labour Relations Act makes provisions for an employee to be represented by a trade union, the collective agreement that is Resolution 2 of 1999, adds the qualification that such union, must be recognised.  It is trite that collective agreements must supercede the act. 
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It is further true that a recognised trade union has not been defined in Resolution 2 of 1999.  However both representatives have referred to Exhibit “K” for guidance on this issue.  That document is to the effect that in the absence of a proper definition of a recognised trade union the working definition thereof must apply.  A recognised trade union is a union that has been granted organisational rights in terms of a Recognition Agreement. 

This shifted the evidentiary burden to the applicant to prove that SALMAWU did enjoy organisational rights and was therefore a recognised trade union. I am fortified in this view by CCMA Rule 25(1) to 25(3) which, read together, provide that where a commissioner suspects that a representative of a party does not qualify to appear the commissioner may call upon that representative to prove his or her credentials by, inter alia, producing a recognition agreement.

I consequently find that the applicant has failed to discharge that evidentiary burden, and that the chairperson had ruled appropriately.  

OPPORTUNITY TO PREPARE DEFENCE  

The applicant alleges that he was not afforded an opportunity to prepare his case.  After the applicant was denied the right to be represented by SALMAWU he was given one day in which to secure alternative representation, failing which he would have had to represent himself. The transcript of the disciplinary hearing which is not in dispute confirms this position.  

The facts as they obtained at the time were that applicant’s representative from SALMAWU was denied any further audience by the chairperson, the applicant had to travel back to Ulundi, secure alternative representation or attend to preparing his own defence for the next day at 10h00.  It is common cause that Ulundi is a considerable distance from Pietermaritzburg and that the majority of the applicant’s time would have been consumed by traveling.  Whether the applicant could have requested accommodation or not is a moot point; the fact is that, he had no accommodation.  

Notwithstanding the early notice that the applicant received that he would be denied the right to representation by SALMAWU it was clearly his hope that he would be allowed such representation.  At the end of the day the applicant’s expectation that he would be represented was not unreasonable given the technical nature of the grounds upon which his union was excluded.  
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Moreover the applicant was represented at the first disciplinary enquiry during November 1999 and his expectation that he would be allowed representation at the subsequent enquiry was reasonable for that reason as well.  Clearly the fact that he was not caught him unawares.  The technical nature of the issues involved, the volume of the documents that would be used and the resultant complexity of the case where well appreciated by applicant.  This is further evidenced by his attempt in his letter dated 10th of July 2002 (Exhibit “M”) to the chairperson requesting a postponement, “regarding representation”. 

Given the nature of the charges that applicant faced and the circumstances that he found himself in it was unfair for the chairperson to have expected him or his new representative to have properly prepared his case overnight.  In this regard I agree with applicant that even a legal representative would have been hard pressed to have put together a proper defence overnight.               

It is evident from the transcript of the hearing that one of the reasons, if not the reason, for the chairperson disallowing a further postponement was the fact that the previous award stated that the applicant had to be disciplined within 30 days from the date of his reinstatement.  In this regard Mr. Bunsee informed the chairperson that the enquiry had to be held within 30 days of the date of reinstatement and that that period would expire on the 16th of July 2002.         

The relevant portion of the previous commissioner’s award reads as follows,:

“The respondent is further ordered to exercise its right to discipline 

the applicant, if it elects to do so, within 30 days from the date 

of reinstatement of the applicant, . . .” 

It is unlikely that, the commissioner intended, given the mechanics of the process involved, that the disciplinary process must be completed by the 16th of July 2002.  What was envisaged, I believe, is that the process must be initiated within 30 days.  In any event the process as it turns out was only finalised on the 23rd of July 2002.   

It is a well-established principle of natural justice that an employee must be given sufficient time in which to prepare his defence. I find that the chairperson acted unfairly in refusing applicant a further adjournment to prepare his defence.   
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CHASED FROM THE HEARING 

This allegation, which is set out more fully at Paragraph 4 of the Pre-Arbitration Minute, was not pursued in evidence by the applicant. I therefore deem it unnecessary to make any ruling or finding in this regard.

PARTIALITY OF THE CHAIRPERSON

Applicant argued that the chairperson was biased and partial in that she descended in to the arena. In the first instance she argued the case for the respondent around the issue of representation, and secondly when she held that the disciplinary proceedings were fresh proceedings although the respondent had contended that the proceedings emanated from an arbitration award. Finally she denied the applicant access to certain information that was relevant for the conduct of his defence.

Applicant’s second and third submissions require little comment, if any. In so far as the second issue is concerned the chairperson’s contention was different from that of the respondent and there could have been no bias arising from that issue. Moreover the information which applicant requested and which was not furnished to him is not specified. On Page 4 of Annexure B, Exhibit B, applicant acknowledges receipt of those documents itemised in the charge sheet. 

From a reading of the transcript it appears that the applicant requested access to witness statements and the transcript of the previous disciplinary enquiry. No witness statements were referred to in the July 2002 hearing nor in this arbitration and no information has been placed before me as to the availability or otherwise of such statements.

The transcript of the disciplinary enquiry in November and December 1999 does exist and constitutes part of the bundle of documents at Annexure E of Exhibit B, Exhibit B1 and Exhibit B2. Once again I have no indication on the evidence before me whether such transcripts were available at the time that they were requested. Section 16 of the Labour Relation Act provides that the employer must provide all available information (my emphasis) to the employee’s representative to enable him to fulfill his duties and functions, of which representation is one. 

The crisp question therefore is whether such documents were available at the time that they were requested. On the evidence before me there is no indication of this one way or the other. I am accordingly unable to make a finding on this issue. 
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CCMA Rule 25(1) to (3) read together makes provision for a commissioner mero motu to raise the issue of representation if he or she suspects that the representative does not qualify in terms of the Act. The chairperson raised this issue as early as the 09th July 2002, as per her letter on Page 42 of Exhibit C. 

In the circumstances I can find no evidence of actual bias or partiality on the part of the chairperson, as alleged in my terms of reference at Paragraph 5 of the Pre-Arbitration Minute.      

APPEAL A SHAM

The applicant’s representative argued that the appeal was a sham in that the appeal authority failed to apply his mind to the grounds of appeal as born out by his failure to provide considered reasons for rejecting the appeal. Respondent’s representative on the other hand argued that no evidence was led to prove this allegation. 

The appeal process is set out at Paragraph 8 of Resolution 2 of 1999. Paragraph 8.5 provides for a hearing if the appeal authority considers it necessary while Paragraph 8.6 sets out the possible findings available to the appeal authority. No provision is made for the appeal authority to provide considered reasons for turning down the appeal.

According to Grogan, on Workplace Law, Sixth Edition at page 170 it is trite that in Labour Law an appeal amounts to a re-hearing. The arbitration hearing is a hearing de novo. The arbitration hearing replaces the previous proceedings completely and all substantive and procedural issues are retried. In this sense whatever irregularities were inherent in the previous proceeding are cured in the subsequent arbitration hearing and the employee suffers no actual prejudice.     

This principle I would venture to suggest holds true for any and all of the procedural irregularities complained of by the applicant.  
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AWARD

I accordingly make the following determination.

The dismissal of the applicant was unfair because the employer did not prove that the reason for dismissal was a fair reason related to the employees conduct in that the gravity of the misconduct did not warrant the sanction of dismissal. I therefore make the following award.

1.
I order the respondent to re-employ the applicant from date of this award 

           in the position in which and on the conditions on which he was employed 

before the dismissal subject to a final written warning that should he again 

be found guilty of negligence he may be dismissed by the respondent. 








09TH OCTOBER 2003
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