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DETAILS OF HEARING AND REPRESENTATION
This hearing was held on 29 August 2003 and was initially set down for conciliation.  At the commencement of proceedings, the Respondent proceeded to raise three points in limine, namely;

1. Applicant is employed in terms of the Employment of Educators Act and consequently this Council enjoys no jurisdiction;

2. The matter is out of time and condonation has not been granted;

3. Applicant has not exhausted all internal remedies prior to lodging his dispute in the Council.

The Applicant was represented by Mr D. Singh of SADTU and the Respondent by Mr G.N. Ngcobo, a departmental official.

BACKGROUND

The Applicant  submitted that he is currently employed by the national Department of Education.  He applied for the post of Director : Education Provisioning Services in Empangeni in 1999.  He was shortlisted for the post.  Soon after the interview process took place, ratification was done by senior management.  

Applicant had been informed that there had been irregularities in the process.  He complained to the Public Service Commission (PSC).  Applicant contended that the post in question was not unique, as many appointments of senior managers fell under the spotlight at the time.  The Public Service Commission took some to finalise its report, which is now finalized and due for submission to the legislature.  On 25 April 2003, the Applicant received information from the PSC to the effect that he was the number one candidate, even at the point after management had ratified the interview proceedings.  On receipt of this information he lodged his dispute with the council.

Applicant’s contention is that having been identified as the number one candidate by the interview panel and by management, there was no reason not to appoint him and an unfair labour practice has occurred.  Applicant also placed on record that he had on numerous occasions requested information and other relevant documentation from the Respondent, but to no avail.

The relief the Applicant seeks is that the appointment be set aside and he be promoted into the post or alternately, protected appointment in a similar suitable  

position in KwaZulu-Natal.

LEGAL ARGUMENT

Respondent’s submission

Respondent contended that the dispute arose in 1999 when the post was advertised and filled.  Notwithstanding the fact that the Applicant had approached the Public Service Commission for relief, Respondent contended that Council has no jurisdiction to deal with the dispute in the absence of an application for condonation.  Respond argued that the approach to the PSC did not absolve the Applicant of his duty to apply for condonation.

Respondent submitted in argument that the Applicant did advise the hearing as to when he approached the PSC and the intention of the  Labour Relations Act is not to allow applicants to raise disputes at any time as matters prescribe.  Specific time frames exist in order to avoid situations where people can simply lodge disputes because  they happen to discover information.  Respondent contended that a grievance could have been lodged in 2002, at which point condonation would still have had to be granted.

Respondent submitted that seemingly there is a belief that Applicant was the number one ranked candidate for the post but there is no evidence as to when he became aware of this knowledge.  There would appear to be some kind of incomplete report by the PSC, which Respondent argued cannot be considered in its absence  In the event that Applicant seeks to have the information in the report considered, respondent contended that the parties must be furnished with the said report.

Whilst Respondent conceded that there are numerous structures which were created since 1994 and which may be approached by citizens, it contended that these structures are not intended for use by employees to bypass the proper channels.  Applicant’s argument that the Applicant had to bypass the employer in this case because there are so many issues clouding the matter cannot be considered in the absence of evidence being put before me.

Moreover, whatever information  the PSC report contains, that report cannot be construed as a judgement against the Respondent as it has not been placed before this Council.  

Respondent raised a second point in limine, contending that the GPSSBC has no jurisdiction to consider the dispute in view of the fact that the Applicant does not fall within the registered scope of the GPSSBC as he is appointed in terms of the Employment of Educators Act.  Respondent submitted that the Labour Relations Act is clear in this regard and that s191(1)(a)  is unambiguous as to where the dispute should be lodged. The section reads as follows:

“(1)(a) If there is a dispute about the fairness of a dismissal,  or a dispute about an unfair labour practice, the dismissed  employee or the employee alleging the unfair labour practice may refer the dispute in writing to-

(i) a council, if the parties to the dispute fall within the registered scope  of that council; or

(ii) the Commission, if no council  has jurisdiction.

Respondent contended that only one party to this dispute falls within the registered scope of the Council.  Notwithstanding the fact that the post in dispute is one which falls within the registered scope of the council, this does not grant the Applicant the ability to utilize this Council and submitted that the dispute should be submitted to a Council under whose scope both parties fall.  Respondent cited an example of a candidate who may have applied for an educator position and contended that such a person, in the event of a dispute, would have to lodge his or her dispute in the CCMA.

The third point raised by the Respondent was that the Applicant had not exhausted the internal grievance procedure or even if he submitted a grievance. Respondent’s contention is that this is a prerequisite for lodging a dispute in the Council.  Respondent admitted that the Applicant had written to it on the matter and had requested certain information, but this had only occurred in June 2003.  Respondent also conceded that it  had not responded to the Applicant but was not able to do so in view of the restructuring of the Department.  

 Respondent contended that in terms of law, there is a procedural requirement that an applicant must exhaust all internal remedies prior to lodging a dispute and there have been cases declined on this basis.  

Respondent submitted that it would be prejudiced if this dispute were to be entertained and the prejudice that arises out of disputing an appointment made as far back as the year 2000 is obvious as there is an incumbent and to set aside such an appointment would create a  predicament for the employer.

Applicant’s submission

On the first point, Applicant disputed that the dispute arose in 1999, contending that the dispute arose within ninety days of the date of discovery of that information that informed the Applicant of the commission of an unfair labour practice.

When the Respondent appointed the encumbent into the disputed post, Applicant had no concrete knowledge to the effect that he had been prejudiced.  Selection and interview processes are highly confidential, especially as regards senior management posts. Applicant was consequently not in a position to have known enough to have grounds to lodge a formal dispute.  The dispute resolution mechanisms strongly encourage an applicant not to refer frivolous and vexatious disputes, i.e. being opportunist and playing a guessing game.

That Applicant had approached the PSC was as a result of hearing rumours, ‘corridor talk’ and such and needs to be viewed in the holistic light of a situation of ‘general rot’ that had pervaded the department regarding senior management appointments.   Applicant contended that in view of this context, the PSC was the opportune body to approach for guidance and assistance and as a result, that was his initial course of action.

Applicant submitted that his actions in doing so was not unique, educators have approached the PSC before, when issues are broader than simple labour disputes.  After lodging his complaint with the PSC, Applicant submitted that he made repeated follow ups.  It was only in the latter part of April 2003 that the Applicant contends that he was advised by the PSC that their report was complete and the submission thereof to the legislature was imminent, and he was then encouraged to lodge a dispute.

Applicant contended that only at this juncture did he discover that his earlier suspicions had been confirmed.  He did not lodge a dispute earlier than this because it was his belief that in terms of the procedures applicable, parties can only lodge a dispute once they are aware that there is one.  Applicant’s submission is that the ninety day stipulation is invoked from end of April when he was advised by the PSC that all was not well and as he had referred his dispute on 9 May 2003, it is not out of time.

Applicant submitted that moreover, it is the earnest desire of the PSC as regards complainants to ensure that they are not burdened in their work by complainants being over hasty in lodging premature disputes.  

Applicant’s view is that it is common cause that the PSC is not an insignificant structure.  It is a creature of statute, whose mandate flows out of the Constitution, and secondly, the Public Service Act (PSA).  The post in dispute is one anticipated by the PSA and the same Act that is responsible for the context of this dispute.

Applicant argued that the law works both ways and its intention is to level the playing fields.  In this regard, he raised the case of a certain Damarosa Pre-vocational School, which it was submitted is a signature case of the PSC in the Respondent department.  In this case, complaints were lodged with the PSC and the Respondent department got drawn into the matter at an early stage.  The matter went over a period of some three years before the PSC finalized its work and reported to the legislature, forwarding a copy of its report to the department.  In this instant, the Respondent was content for this length of time and then entertained and recognized the contents  of the PSC’s report.

It was contended that even the Applicant hade been made aware of the facts earlier and was working on the instructions of the union, he would have been advised to not lodge his dispute at this time, but rather wait for the PSC intervention to run its course.

Applicant moreover submitted that his conduct was appropriate.  It is common cause that he lodged his matter with the PSC and acted in good faith by showing respect to that institution.  Had their findings been nought, he would not have lodged a dispute.  Simply put, he did not do anything since the year 2000 till he lodged his dispute.

It was submitted that in the event that a condonation application must be considered, then the above would in any event support the reasons for lateness.  Further, it was contended that the prospects of success are good and at an arbitration it could be shown that the facts will overwhelmingly favour the Applicant.  In considering condonation, one of the criteria is the degree of lateness.  If there is a delay, it must not be significant and the parties must show prejudice.  Applicant submitted that the only prejudice would be to the Applicant if condonation were not granted.  

On the second point of jurisdiction, Applicant contended that the Respondent’s reliance on s191 alone is a narrow interpretation of the prescripts and does not support the Council not having jurisdiction.  S191 it argued, is intended as that introductory section which serves to point parties to the appropriate forums to have disputes dealt with.

It is common cause that the post is one which would ordinarily fall under the GPSSBC’s auspices.  So too is the employer in this instance.  Applicant submitted in this regard that the parties must look to s37 of the LRA which gives more conclusive direction as to where the dispute should reside and that item 2 and item 5 of the section are relevant.  Applicant’s contention is that this section of the Act defines who can be defined as a party.  Applicant argued that his dispute relates specifically to a defined segment of the State’s Education Department, that is, the non-educator sector where employees are employed and governed in terms of the Public Service Act and which segment falls within the registered scope of the GPSSBC.  Applicant’s contention is that item 5 makes it peremptory for this Council to acquire jurisdiction provided one mentioned party falls within the registered scope, i.e. the State and there is nothing prescribing who the second party must be.

As a general rule there is a standing party, the employer, who will always have recourse to the council under whose scope they fall.  However there are two parties to a dispute, the question being, how do you define the employee party?  Applicant submitted that Respondent’s contention that an employee must refer his dispute to the council he belongs to is incorrect, the right thing being to refer it to the council which has exclusive jurisdiction.

From a converse point of view, a person applying for an educator position is deemed an educator for the purposes of lodging a dispute.   Thus if the Respondent’s logic were to be accepted, Respondent would contend that that person cannot take his or her case to the Education Labour Relations Council (ELRC).  The vexing question is then where would that person take their dispute.  Applicant submitted that such cases have always been heard in the ELRC where the employer is a standing party.  Quite simply, the dispute must be heard in the Council which has exclusive jurisdiction.  Applicant cited the example of a Correctional Services employee who applies for an educators post.  Clearly such a dispute would be heard in the ELRC and not the GPSSBC.

Applicant concluded its argument on this point by submitting that bargaining councils perform two primary functions, namely conducting negotiations and providing a dispute resolution service.  For the purposes of negotiations and concluding agreements, it is a given that only parties to the bargaining council be involved.  Insofar as where disputes specific to the sector arise, it need not necessarily affect jurisdiction of this Council to entertain any dispute from a disputee who is not traditionally understood as a party to the bargaining council.  Any sectoral bargaining council must derive exclusive jurisdiction to deal with disputes from the sector within its scope.

Regarding the third point in limine raised, that of not having lodged a grievance, Applicant denied this was the case.  Applicant contended that grievances can take many forms and submitted that he had taken the matter up with the Chief  Director of Human Resources, Mr P.M. Ntshangase, and consequently, this lodging of his concerns in writing constituted a grievance.  Applicant contended that there is no rule stipulating which process must be followed, and moreover if Respondent is contending that a grievance ought to be lodged, it must show the prejudice that would arise out of the fact that no grievance was lodged.  

Applicant moreover submitted that lodging of a grievance, where an appointment has already been made adds no value.  Even if it is held that Applicant was wrong in not utilizing some internal mechanism, there is nothing in law effecting jurisdiction to hear the matter.  It was argued that conciliation itself is an attempt to resolve grievances and there is nothing in law to suggest that the matter must be remitted back for a grievance to be invoked as the matter can be equally addressed by way of proper and meaningful conciliation.

ANALYSIS OF EVIDENCE AND ARGUMENT
That Respondent raised three separate and distinct in limine points, it is prudent to deal with the second one raised, that being the issue of jurisdiction first, as if there is indeed no jurisdiction, there is little point in dealing with the other two.

On Jurisdiction
Respondent, in short, argued that the GPSSBC lacks jurisdiction to consider this matter and that it should be referred to another council.  Respondent was reticent to say which and left this decision in my hands.  On pondering this, seemingly Respondent must be contending that he dispute must be referred either to the ELRC or the CCMA.  I say this because it cannot be the PSCBC as that council does not  consider disputes of right.  Nor could it be the CCMA as  Respondent did not issue any  challenge regarding the fact this dispute does not fall within the ambit of the residual unfair labour practice jurisdiction and I must therefore accept that the dispute is one anticipated by s186(2) of the LRA and there is no dispute about that.  

If there were a sustainable point raised by the Respondent that jurisdiction was lacking because the filling of he post would amount to an appointment (which matters are not provided for by s186) then it may well be that the dispute would have to be remitted to the CCMA.  To my mind, the dispute is one of promotion, as opposed to appointment, and that s186(2) is relevant for the reasons outlined below.

Of late there has been a plethora of cases  which raise the question as to what is the difference between an appointment and a promotion, if indeed there is a difference. The answer to this rather vexing question has been complicated by recent conflicting Court judgements.  The Labour Court in Department of Justice v CCMA and others (2001) 11 BLLR 1229 (LC) considered the question of whether advertised posts were appointments, in the sense of new posts to be filled, and not promotions as contended by the employees, and that the issue to be determined could not fall under item (2)(1)(b) of  Schedule 7 of the LRA, the ‘forerunner’ of the current s186(2).  In that case Wagaly J held that:

‘[20]Counsel for the respondents argued that the appointments in question clearly amounted to a promotion for the respondents.  The fact that the positions were advertised externally as well as internally does not, so they contend, detract from the fact that  the appointments were clearly promotions from their 9the respondent’s) point of view, which is the only point of view that is relevant.  Further, respondents continue, an analysis which distinguishes appointments from promotions, namely:

· that there must be an existing relationship between the applicant/employee;

· that there must be somewhat advancement, elevation in rank or rise in status. This entails a comparison between the applicant/employee’s current job and the job to which the applicant / employee has applied, including an examination of whether the position of the applicant / employee will improve as regards status, powers, salary, benefits and responsibilities.

[21] Counsel for the respondents concluded that since the above requirements were clearly met in this instance, the matter under consideration indeed amounted to a promotion.

[22] The applicant does not dispute the fact that the respondents satisfy the first requirement, that is that the respondents were existing employees of the organization in which the positions were to be filled arose.  Nor does the applicant contest that the position would amount to an advancement in rank, benefits, status and responsibility.  The objection of the applicant stems from the fact that the positions could have been filled by outsiders and hence it is illogical to speak of the positions as being promotional posts.  This objection is well founded.  I cannot accept respondent’s suggestion that in respect of certain candidates an advertised position constitutes a promotion and in respect of others an appointment. (my emphasis)

However the contrary view has been held in other cases. In the case of Department of Justice v CCMA and others (Case No. C440/99 dd June 2001), Revelas J found that the external advertisement of a post  did not necessarily mean that the post could not be a promotion for an internal candidate.  In this case the Applicant, the Deputy State Law Advisor applied for the post of Chief State Law Advisor with his existing employer.  The post was advertised internally and externally.  His application was unsuccessful and he referred the dispute as an unfair labour practice relating to promotion.  The respondent, the Department of Justice argued that since the post was open to outsiders, the dispute related to an appointment and not a promotion and accordingly was a dispute of interest.  Revelas J rejected this argument and stated at paragraph 24-27 on page 15 of the judgement:


“What is necessary, is a factual enquiry to determine the jurisdictional facts.

Mr Bruwer was the Deputy State Law Advisor.  There is no similar post elsewhere.  In terms of the natural progression of a career, the position of Chief State Law Advisor was a promotion for him, even though he had to apply for the position, like anyone else had to.

In this particular case, the employee and the employer concluded a contract of employment.  If Mr Bruwer successfully applied for the position, would the existing contract be amended or will a new contract be concluded as would be the case if another Applicant was successful?  The same question may be posed when the employee is demoted.  Only existing employees can be demoted or promoted.  That brings changes in their working conditions which may or may not have far reaching consequences.

For purposes of determining jurisdiction, the facts in this matter do not support the argument that Mr Bruwer did not apply for a promotion.  He did, and that is what the dispute is about.  Therefore its determination falls squarely within the jurisdiction of the CCMA”

In Vereeniging Van Staatsamptenare v Department of Justice (1999) 20 ILJ 253 (CCMA), the commissioner, in deciding whether the applicant had correctly referred the dispute regarding promotion in terms of item(2)(1)(b) found that the applicant had done so ,on the simple basis that the applicant had applied for a post at a more senior level than that which  she had occupied previously and as a consequence of this, the success of the application would result in a promotion.

Moreover, when a public servant successfully applies for a post at a higher level, even in another department, it does not deem a resignation.  There is no termination of the employee’s existing contract of employment but a continuation of the old one with adjustments to the employee’s salary and grade.  The consequences of an internal candidate (and by internally I  mean the public service at large) successfully applying for a position and what then happens practically from his or hers and the employer’s perspective is surely relevant.

In considering the two judgements, I am more persuaded by that of Judge Revelas.  It reasons and explains its position.  The view of Revelas J is also consistent with that as expressed in George V liberty Life (1996) 4 BLLR (IC) which held that an existing  who applies for a post does so qua employee and not qua applicant because such an application falls within the employment relationship and therefore the Applicant could be considered qua employee. The court held that:

“If the law is to be responsive to real life, then it must rest on the footing that employment predominantly takes the form of a career rather than a casual relationship.  It would therefore stand to reason that during the contractual relationship or the wider concept of an employment relationship any issues relating to the career path would be legitimate subjects of the existing employment relationship”

I am consequently satisfied that the application of the Applicant was for a progression in his career path.  It is accordingly a promotion and not an appointment and the CCMA consequently is ruled out as a body enjoying jurisdiction.

That having being said, a proper determination of which council then has jurisdiction must turn on the question of who the employer is.  It is common cause that the Applicant currently works for the national Department of Education, whereas the post he applied for and disputes resides within the KZN provincial Department of Education and Culture.  A similar dilemna presented 
itself in the case of Jele v Premier of the Province of KwaZulu-Natal and Others [2003] 7 BLLR 723 (LC) where the court had to deal with the situation, in the course of reviewing an arbitration  award, where Mr Jele, an employee of the KZN Department of Health, applied for the position of Chief Director in the KZN Department of Transport.  He was not successful in his application for the post and sought to challenge his non-appointment utilizing the unfair labour practice jurisdiction.  It is trite that the unfair labour practice jurisdiction is only available as between employer and employee. The situation then arose in this case as to whether or not Mr Jele could be construed to be an employee of the Department of Transport given that he worked for the Department of Health, who ordinarily would fall under the scope of the Public Health and Welfare Sectoral Bargaining Council (PHWSBC), whereas the Department of Transport would enjoy the jurisdiction of the GPSSBC.  The scenario is not dissimilar to the one in casu.

What then of the Applicant vis a vis the national and the provincial departments of education?  In the Jele case, Pillay J held that:

[6] At the outset, it must be stated that the LRA and PSA (Public Service Act, 103 of 1994) must be interpreted consistently with each other and the Constitution of the Republic of South Africa, Act 108 o 1996 (“the Constitution”) to avoid a conflict of laws.  If a conflict is unavoidable, the LRA must prevail over the PSA (section 210 of the LRA).

[7] The LRA and PSA define “employee” as follows, respectively:


“Employee means-

(a) any person, excluding an independent contractor, who works for another person or for the State and who receives, or is entitled to receive, any remuneration.” (my emphasis)

“Employee means a person contemplated in section 8(1) (c)” 


Section 8(1)(c) of the PSA provides as follows:



“The Public Service shall consist of persons who-

(i) hold posts on the fixed establishment, other than posts referred to in paragraph (a);

(ii) are employed temporarily or under special contract in a department, whether in a full-time or part-time capacity additional to the fixed establishment or in vacant posts on the fixed establishment’.

Pillay J held further that:

“[11].
By applying the definition of “employee” in the Labour Relations Act, I infer that the State is the employer of anyone who works for it.   The primary reason for defining “employee” thus was clearly to eliminate difficulties in identifying the employer, especially in the public service.

[12] Sandra Friedman and Jellian S Morris in the State as employer, labour law t the public services, Mansell publishing limited (1989) at 21, confirm that there is no straight forward definition of the civil servants.  Civil servants are servants of the crown, which is formally the head of the civil service.  Real control, the learned authors continue, is exercised by the Prime Minister and ministers.   Each minister is responsible for his or her department, while the Civil Service Commission is responsible for ensuring that appointments are made on the basis of open competition.

[13] Defining the State as the employer also provides a basis for the continuity of eployment in the public service without interruption of benefits when the employees are transferred, seconded or promoted from one department to another.”

The judgement goes on to analyse who should deal with a grievance about an unfair labour practice and finds the following:

[22]Grievances  of officers and employees must be lodged with the “relevant executing authority”, that is, the MEC for the particular provincial department having the authority to resolve those grievances.   Usually this would be the MEC for the Department in which the employee has rendered service.   There is no reason why an employee cannot lodge a grievance with the MEC of another department if the authority to resolve that grievance vests in that MEC.   A non appointment or refusal to promote is an example of such a grievance.

[23]In summary, the MEC has the power to make appointments, promote and discharge employees and respond to employee grievances lodged with him/her in respect of that provincial department of which s/he is MEC.”

Consequently, following the reasoning of Pillay J, by definition, a person is an employee of the State, irrespective of where in the public service they may render a service.  Moreover, the State as employer, is represented by that organ of state, functionary or institution where the authority to perform the particular act is vested.  Pillay J held further that the power to perform particular acts of the State as employer is vested in each MEC, or his or her delegate, of a provincial department for that department.

The effect of this judgement is also that disputes arising out of the non resolution of such a grievance would be dealt with by the bargaining council having jurisdiction over the job or position for which application was made.   Thus I am satisfied that in the situation posed in this dispute, the GPSSBC has jurisdiction to deal with matter.

On undue delay 

It is common cause that Applicant lodged his dispute on 9 May 2003.  It is also common cause that the post was advertised in 1999 and filled in 2000.  The basis for Respondent’s point is seemingly that Applicant should have lodged his dispute in 2000 when the appointment was made, or alternatively, applied for condonation for the late referral of the dispute.

On the face of it, there appears to be an inordinate delay.  Section 191(b)(ii) of the LRA provides that a referral must be made within-

“(ii) 90  days of the date of the act or omission which allegedly constitutes the unfair labour practice or, if it is a later date, within 90 days of the date of which the  employee became aware of the act or occurrence.”

Applicant submitted that he became aware some time after 20 April 2003 that there was substance to his initial suspicions and that seemingly he was the number one ranked candidate for the post in question and that there were certain irregularities on appointing the present encumbent.  He was evidently advised that this information was given to him by the PSC.  Respondent argued that no direct evidence to this effect was placed before me and consequently cannot be considered. Respondent moreover averred during oral argument that Applicant did not submit evidence as to when he approached the Commission.  Ordinarily Respondent would be correct.  However during the hearing the Applicant himself was requested to give an explanation in this regard.  Applicant’s own oral version in this regard is that the chairperson of the interview committee was suspended and that the Respondent had then referred his matter to the PSC for investigation.  The Respondent, and not him had initially referred the matter to the PSC and it was this fact that had raised his suspicions and that is why he had also reported the matter to the PSC.  He then became aware, via the PSC, of information which lead him to confirming his initial suspicions and the realization that he was now in dispute.  

During the hearing, Respondent did not challenge this version of events and consequently I must hold that it was accepted.  

Applicant has argued that only at this point did he become aware of the act or occurrence anticipated by the LRA, that being that he was the number one candidate and was not appointed.

Respondent also raised a  point regarding the fact that Applicant had failed to follow the grievance procedure.  This point will be dealt with separately hereunder but has relevance regarding the sequence of events leading up o the time that Applicant lodged his dispute.  Being employed in terms of the Employment of Educators Act the Applicant would be subject to the grievance procedure  contained in PAM (Personal Administration Measures).  This  grievance procedure contained in PAM requires that an educator must lodge a formal written grievance within a reasonable period of time, but in any event, not later than 90 calendar days following on the time and date on which the alleged grievance occurred.  However, in the circumstances that procedure would have been impractical and impossible for the Applicant to have invoked.  

The crisp question which arises then is when the specific act or omission which gave rise to the dispute occurred or when the Applicant became aware thereof.  Respondent’s contention is that Applicant ought to have lodged his dispute when he realized that he had not been appointed.  Whether or not it is the Respondent’s contention that the failure to appoint is the cause of action of the Applicant’s dispute or not, is not clear. It would have been patently impossible for the Applicant to have lodged a grievance at this time for the reasons outlined above.  Why then did he not lodge a dispute?

It was argued that Applicant did not sit idly by and do nothing.  In this regard, Applicant  supported his oral argument with a letter written soon after the appointment was made to the Respondent requesting reasons as to why he was not appointed.  During the hearing, Respondent accepted this correspondence and conceded further that it had not been responded to, even to date.  Regarding the question as to  when  the Applicant become aware of the facts giving rise to his dispute I am not satisfied that it was when the appointment was made and he became aware that he was not the successful Applicant.  From a practical point of invoking a grievance procedure, Applicant was precluded from doing so.  He did the next best thing and engaged the Respondent, however seemingly to no avail.  That having failed, he sought recourse via the PSC.  

The word dispute is not defined in the Labour Relations Act.  In my mind, a dispute only arises when there is the expression by the parties, opposing each other in controversy, of conflicting views, claims or contentions.  Certainly he would have harboured feelings of dissatisfaction and possibly felt aggrieved, resulting in him raising the issue with the  employer.  At the point Applicant became aware of not having been appointed, he was not  aware of the reasons therefore.  That is why he requested them,  and he could not be said to be in dispute at this point.  He may have been satisfied with the response of the Respondent, had he received one.  Thus Applicant could not have formed the intention to dispute the decision at this stage, as he could objectively not have known  whether he was in dispute or not, because at this time he would not have known, or even been of the  informed opinion that the Respondent had acted unfairly or mala fides in any way.  It may well have been that he could have accepted the decision, if sound reasons had been advanced by the Respondent.  In this case there would be no dispute.

At best, Applicant could only have had an apprehension of a dispute, based on his suspicions.  It is not in dispute that he acted immediately with respect thereto.  If Respondent seeks to make out a case that he ought to have followed due process by timeously lodging a dispute and following internal grievances procedures, by its own actions in ignoring Applicant’s pleas for information, Respondent must have frustrated Applicant’s attempts in this regard and must consequently accept a measure of culpability in this regard.

A dispute about the fairness or otherwise of the actions of an employer cannot be said to arise until, in deeds or words, the employee, at the very least, has shown that he intends disputing the fairness of such action.  This only occurred after the Applicant became aware that his suspicions had been confirmed.  It is my finding that it is only at this point that the Applicant would be in dispute.  

The real thrust of Respondent’s argument in this regard is that the Applicant ought to have lodged his dispute at the time he became aware that he was not going to be appointed, or alternately that he should have applied for condonation. Respondent argued that it was its contention that a grievance could have been lodged in 2002 and even then condonation would have been required.  The amendments to the LRA only took effect circa mid 2002 and in terms of the pre-amendments unfair labour practice jurisprudence, there was no stipulated time within which an applicant had to lodge a dispute.  The only requirement here is that it should be lodged within a reasonable period.  This, to my mind mitigates greatly against Respondent’s allegations of undue delay, but is in any event academic as it is my finding that Applicant has lodged his dispute timeously and Respondent’s point in limine is dismissed.

On no grievance procedure being invoked
Respondent’s point in this regard must also fail.  Respondent has argued that it is its understanding that when an applicant lodges a dispute, it must have exhausted the internal grievance procedure and done so timeously.  Respondent contended that the internal grievance procedure had not been followed before Applicant sought recourse in the GPSSBC. Respondent also submitted that it was not aware of any grievance being lodged.

In this regard, it was submitted by the Applicant t that he had engaged the Respondent when he initially wrote to the chairperson of the interview committee seeking information.  Respondent did not refute this averment.  I have also briefly alluded to the probability that Applicant was not practically able to lodge a formal grievance, given the fact that two different employment scenarios prevail.  In any event, the main reason why Respondent’s point must fail is that in terms of the dispute resolution procedure forming part of the constitution of the GPSSBC, there is no express or stipulated requirement that an employee who wishes to lodge a dispute in this Council must exhaust internal grievance procedures or even have lodged a grievance.  No such clause it exists.  Certainly it has been mooted as an amendment to the constitution, but this is not yet in force and did not prevail as a requirement at the time that Applicant lodged his dispute.  Respondent’s point in limine  is dismissed.

I have restricted my award to the issues in limine raised by the Respondent.  Whether ultimately the Applicant’s cause of action falls to be determined as an unfair labour practice in the wider sense remains to be seen.

FINDINGS

All necessary jurisdictional facts required for the General Public Service Sectoral Bargaining Council to arbitrate this dispute have been established.

S. Mc Gladdery

20 November 2003
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