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IN THE GENERAL PUBLIC SERVICE SECTORIAL BARGAINING COUNCIL HELD AT CAPE TOWN 







PANELIST: ADVOCATE J P HANEKOM







CASE NO:  PSGA 7153







AWARD DATE: 10-10-2003

In the matter between:

ESTERHUIZEN








Applicant

and

DEPARTMENT OF CORRECTIONAL SERVICES (WESTERN CAPE)

Respondent
Particulars of Applicant:
 


Department of Correctional Services







PRINCE ALBERT

Telephone Number:



023-5411440

Fax Number:




023-5411975

Particulars of Representative:


Department of Correctional Services







EDGEMEAD

Telephone Number:



021-5506022

Fax Number:




021-5587316

_____________________________________________________________________________

ARBITRATION AWARD

_____________________________________________________________________________

DETAILS OF HEARING AND REPRESENTATION:

INTORDUCTION

This matter was set down for arbitration on 8-09-2003.  The hearing of evidence was concluded.  The parties agreed to submit written closing arguments on or before 18-09-2003.  The applicant’s argument was not in time.  I then made request to the council for extension till 10-10-2003 for the submission of an award.  The applicant represented his own case.  Me Malan of Labour Relations represented the respondent.

ISSUE TO BE DECIDED:
Whether or not the applicant’s dispute can be characterized as an unfair labour practice.

Whether or not the respondent committed an unfair labour practice.

EVIDENCE AND ARGUMENTS BY THE APPLICANT

The applicant called no other witness but himself.  He submitted bundle “A” as documentary evidence.  His evidence can be summarized as follow.  During January 2003 a post was internally advertised at GEMKOR (Gemeenskapskorreksies) Prince Albert.  The applicant applied for the post and was short listed with three other candidates.  The successful candidate was Me Africa.  According to the applicant he did not get the post for various reasons.  He alleged that management rejected his application because of his history.  He was previously disciplined for misuse of state vehicle and his government authority to drive state vehicles was taken away in the process.  This all happened while he was stationed at GEMKOR.  Due to the disciplinary action he was transferred to Interventions at the Department.  He now holds the rank of Correctional Officer Grade II.  The post that was advertised was at the same level and meant a horizontal move.  

The applicant testified that according to his information management applied different criteria than the criteria set forth in bundle “A” p5.  Management considered extra criteria like qualifications and experience.  This is clear from the notes made by Mr L G Minnaar on p 7 of bundle “A”.  Mr Minnaar was the union representative that sat in during the evaluation of candidature.  The applicant also testified that the acting manager (Mr Coetzee) already indicated during October – November 2002 that he identified Me Africa for the post.

The applicant’s further evidence and argument is that he does not get the necessary training if he is not appointed in the post.  There is more scope for development at GEMKOR.  He made reference to court officials and a new computer program called “Magic 8.3”.  This post involves correctional supervision and parole.  The applicant will be more outside of the office and in the community, whereas he now acts more in an administrative position.  He has the necessary experience and qualifications.  He worked for GEMKOR from 1995 till 1999.  He has good communication skills.  He is chairperson of the Community Police Forum at Prince Albert.  He avers that he has more experience than Me Africa.  She only has two years service with the Department where as he had 14 years service. 

EVIDENCE AND ARGUMENT BY THE RESPONDENT
The respondent did not lead any verbal evidence and only submitted documentary evidence namely bundle “B” p 1 – 12, as well as written closing arguments. Its evidence will be summarised below.

Bundle  “B” is Resolution 7/2000, which deals with the improvement in the conditions of service of the public service employees for 2000/2001 financial year.  The objectives of the Resolution are inter alia to establish processes to develop career paths and pay progression for employees.  Pay progressions must take place according to a new system to be implemented.  Rank and leg promotion will be terminated.  Parties will have to set up career paths.  Training programmes have to be established.  The purpose of submission thereof was to show that the applicant’s dispute could not be about promotion.

The respondent raised a point in limine that the dispute is not entertainable as an unfair labour practice.  The applicant indicated that his dispute is about training.  He conceded that his dispute is not about promotion.  Bundle “B” was submitted to prove that the promotion system was terminated with effect from 1-07-2001.  The applicant could not indicate real difference between his present post and the advertised post.  Both posts are in the same occupational class.  The applicant conceded that the area manager could shift personnel as he deemed fit without the post being advertised.  However an internal resolution was concluded at Area level, which required that all posts should be filled via advertisement.  The resolution was not submitted as evidence.

In practice other criteria can be used to simplify the sifting process.  Further the applicant could not give satisfactory answers with regards to his qualifications.  In his application for the post he mention that he passed matric. The applicant also indicated that he is satisfied with his current position and his placement is in line with Resolution 7/2002.

ANALYSIS OF THE EVIDENCE AND ARGUMENTS:
I am not going to repeat all the evidence, but will only deal with the parts I consider relevant.

The applicant initially created the impression that his dispute is about promotion.  His referral form Bundle “A” p 1 – 3 also does not make reference to training.  After I informed the applicant about the definition of an unfair labour practice he indicate that his dispute is about training.  The applicant bears the onus to prove that the employer committed an unfair act concerning training.  The Labour Relations Act of 1995 is silent in this regard. The general principle in our law applies, namely “he who alleges must prove”.

The issue about promotion is not in dispute therefore I am not going to elaborate on it in detail.  I would just like to mention a few points in this regard.  The new post is at the same level.  That in itself is not indicative of promotion.   As a matter of fact he stated that the new post means more job satisfaction.  Lastly all his evidence as to why he was not successful in his application is based on hearsay.  He did not call Mr Minnaar as witness and the respondent disputed the contents of the notes as per bundle “A” p 7. 

 As far as training is concerned there is hardly any case law in this regard.  It is not always easy to conceive what conduct is unfair in relation to training.  The evidence led by the applicant indicates that different functions are performed in the new post.  His present post involves mainly office work whereas the new post will allow him to travel away from the office into the community.  That does not per se mean that the employer is denying him training.

During cross-examination the applicant conceded that there are no real differences between his present post and the new post.  Further he indicated that he was happy with his present placement.  He was dissatisfied with his previous job description when he was apparently misutilized.  Presently he receives the necessary job satisfaction in his present placement.

The applicant’s evidence does not show that he was denied any training.  If he was appointed in the new post he would have received training when it is required to perform certain job functions.  The fact that he was not appointed does not imply that he was denied training.  Employees should be open- minded to apply for a post in other areas if they have a desire to be promoted.  Sometimes there is limited scope in certain areas, which might be the case in Prince Albert.  In light thereof certain jobs like the applicant’s job does not always require training.  I am of the opinion that the applicant did not acquaint himself of the onus. Me Malan did enough during cross- examination to reveal this.  Thus there was no need for the respondent to lead any evidence.  

AWARD:

I find that the respondent did not commit an unfair labour practice.
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