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DETAILS OF HEARING & REPRESENTATION
This arbitration hearing was conducted at the Cedara Agricultural College on the 18th September 2003. The applicant, Ms Rautenbach, was represented by Mr D. Naidoo, representative for HOSPERSA, while the respondent party was represented by Mr B.G. Ngubo. 

An initial in-limine issue was raised by the respondent party claiming that as an external applicant the applicant was not an employee of the Department and furthermore it was claimed the applicant did not fall under the scope of the GPSSBC but under the Department of Health (i.e .the PHWSBC) as she is currently an employee of the Department of Health. 

In regard to the above I ruled that the applicant is deemed to be an employee as per Section 9 of the Employee Equity Act. Therefore I ruled that this is a valid application and that the GPSSBC does have the jurisdiction to hear this matter. 

ISSUE TO BE DECIDED
The applicant party claimed an alleged unfair labour practice pertaining to her not being short-listed following an application she made for the position of Deputy Manager: Communications, although she claimed she met all the requirements as per the advertisement. The respondent party claimed that she had not been short-listed because when her application was considered it was found that she had not submitted the required identity document. 

Therefore the issue to be decided is whether or not an unfair labour practice occurred in respect of the respondent party to the applicant party in this matter. 

BACKGROUND INFORMATION

The applicant applied for the position of Deputy Manager: Communications when it was advertised (see Exhibit A). She submitted her application with attached documentation to the Department. It is common cause that this documentation was then misplaced by the Department as per a letter written to Ms Rautenbach by the Head of Department, Mrs N. Maharaj dated 08 September 2003. In this letter Mrs Maharaj offered a formal apology for the manner in which the applicant’s application for the post of Deputy Manager: Communications had been handled. This letter further advised that her application after being misplaced and this being brought to the attention of the Head of Department by                 Ms Rautenbach, had then been found and presented to the short-listing committee on the 24 February 2003 for the advertised post. The composition of the short-listing committee had been the same members who perused other applications received for the post. The criteria applied were the same as for the other applicants. It was further stated that she was then not short-listed as she did not meet the criteria of attaching her identity document to her application. Thus the letter closed with Mrs Maharaj apologising for the delayed response to Ms Rautenbach’s application for the post of Deputy Manager: Communications 

SURVEY OF EVIDENCE AND ARGUMENT

THE EMPLOYEE’S VERSION

The first witness for the applicant party was Ms Una Rautenbach. Under oath in summary she testified as follows:

She is presently employed by the Department of Traditonal and Local Government Affairs. 

She confirmed that she had written a letter to the Head of the Department of Agriculture and Environmental Affairs on the 29th November 2002 in which she had responded to the advertisement for the post concerned and indicated in this letter that attached was her completed application form, curriculum vitae and certified copies of the required documentation (see Exhibit B page 24). She confirmed as per the requirements of the advertisement she has the relevant academic qualifications. 

She claimed that she did submit her identity document with her application.

She further said that as she had got married on the 2nd November 2002 she had also submitted her marriage certificate as her c.v. was in her married name but her documents were in her maiden name. Thus the marriage certificate had been submitted to show that she was the same person. She confirmed that she had also submitted a certified copy of her identity document. 

She confirmed that she received a letter from Mrs N. Maharaj dated the 8th September 2003 offering a formal apology and explaining the procedure of what had happened. She had only received this communication from the Department after she received confirmation of her application for a Scientist position. However she had never applied for a Scientist post. Thus she surmised that her application had got lost and had been misplaced in the Scientists pile. 

Prior to this she had however contacted the Department and they said they had gone through all 1600 posts and did not find her application. After submitting her application (which had been delivered by her husband to the Department), she had not heard anything from them again until she was told someone else had been appointed to assume duty on the 1st June 2003. 

She said the Department had not advised her of anything, not even that they had found the misplaced documents. 

Ms Rautenbach said she thought she had been prejudiced as she met all the criteria and otherwise thought she stood a very good chance of getting the position. 

Her current position is one of Assistant Director and she had been in the Public Service since December 1994. 

Under cross-examination she said she was aware of the process of applying for posts. 

She definitely remembered attaching a copy of her identity document. This was so as she had just got married shortly before that and did not want to cause confusion, as her application and c.v. were in her married name but her certificates were in her maiden name. Furthermore this was the first position she had applied for after getting married. Thus she had just got back from honeymoon one week before making the application. She was therefore adamant that she had attached her identity document to her application form. 

EMPLOYERS VERSION

The first witness for the respondent party was Mr Darrel Munn. Under oath in summary he testified as follows: 

His position in the Department is that of Deputy Manager in the IT Section. He was a member of the short-listing panel but not a member of the selection panel. He said this panel had initially met and then reconvened at a later stage because of a lost application from the applicant. Thus he said the short-listing had been done twice as a result of a query from the applicant following her application form being put in another bunch of applications (i.e. that it was misplaced). Thereafter it had been subjected to the short-listing procedure. 

At the short-listing procedure done for the applicant he thought her application had been rejected because her identity document was not attached. As far as he could remember this was the only reason why her application was eliminated. 

He said in terms of the criteria applied, the first criteria was that all related documents as per the advertisement were required had to be attached. Thus he said a lot of applications were not short-listed in the Department for such reasons. 

He could recall cases in the past where documents had gone missing. He also confirmed that it was possible that when the document was misplaced that the identity document could have fallen off the application and so got lost. Thus he said they had just looked at what was in front of them and had applied the criteria. Hence what they had seen was what was presented to them and therefore possible the identity document went missing prior to this.

ARGUMENTS 

APPLICANT PARTY 

The applicant party said that the evidence that had been led at this arbitration hearing by the applicant and respondent’s witness has made it clear by the utterances of Ms Rautenbach that she did send her identity document  that was disputed by the respondent party. Thus it was argued that the reasons attributed for Ms Rautenbach clearly recalling this was that she stated she had recently got married at the time of the application with the closing date for the application in the newspaper being the 29th November 2002. The fact that she did submit copies of her marriage certificate and identity document was based on the evidence that her c.v. and Z83 application forms were completed in her married surname while her certificates were in her maiden name. 

It was the applicant party’s contention that the respondent's representative had failed in his cross-examination of the chief witness to prove otherwise. 

Furthermore the evidence led by Mr Darrell Munn, the witness-in-chief for the respondent party, had clearly indicated the possibility of the document being misplaced in transit. 

It was further submitted that the respondent party clearly admitted to the fact that Ms Rautenbach’s application for the position had in fact been misplaced and consequently they had reconvened the short-listing committee to finalise the short-listing process. 

It was further submitted that it must also be noted that the Department in their inefficiency had responded to Ms Rautenbach regarding a Scientist post for which she was not even an applicant. It was argued that this then begs the question as to the inefficiency and total lack of professionalism on the part of the employer. 

It was further argued that from the evidence submitted by Ms Rautenbach that she had a fair opportunity on a level playing field to be appointed to the position as she met the required competencies for the post. Thus it was argued that she had a very good chance of being appointed. 

It was further submitted that cognisance must be taken of the fact that she is presently an Assistant Director in the Department of Traditional Affairs and Local Government. It was thus argued that she was deprived of the opportunity to compete for a post for which would have granted her the opportunity of upward mobility to the post of Deputy Director. This would have been economically beneficial to her as well as assisting her in her future career progression in the Public Service. 

The Department by its own admission acknowledge that it handled the entire matter correctly as per the letter of apology which had been sent to Ms Rautenbach. However, it was argued that this would not give relief to Ms Rautenbach for the prejudice that she had already suffered. 

In this regard it was requested that the prejudice suffered by the applicant should not go unpunished and that the Department be dealt with in such a way that such practices that have already occurred will cease to take place in the future. Hence it was requested that an award be made against the Department seeking relief for a minimum of twelve months salary. 

RESPONDENT PARTY

It was submitted by the respondent's representative that the evidence was that the application of the applicant had allegedly been delivered by hand to the Department’s Official. It was argued that there would thus be no possibility of loosing any documents were such an application was personally handed in. 

It was also the evidence heard that the applicant’s application was considered by the short-listing panel but that the directive of the advertisement was not fully complied with. Thus the criteria set by the short-listing panel could not be deviated from to accommodate the applicant as all applications were subjected to the same criteria. 

It was submitted that the applicant’s application did not meet the requirement. Thus it was argued that she was not the only one that did not meet the requirements. Hence out of sixty applications only six people met the requirements. 

The Department thus stated that they did not carry out any unfair labour practice by not interviewing the applicant in terms of the prescript set pertaining to the advertisement. 

APPLICANT’S RESPONSE

The applicant party made no further response in regard to this matter. 

ANALYSIS OF EVIDENCE AND ARGUMENT

From the evidence before me it is common cause that the respondent party initially lost the applicant’s application for the position of Deputy Manager: Communications that was advertised. When Ms Rautenbach was then informed that she was being considered for a Scientist position, her surmise seemed reasonable that her application had got lost and was placed in the Scientist pile, as she had never applied for such a Scientist post. When she then contacted the Department about this, her initial application was then found and the short-listing committee reconvened to consider her application. The Department had clearly erred to the extent that as late as the 8th September 2003 Ms N. Maharaj, as a Head of Department for the Environmental Affairs, had written a letter of apology to Ms Rautenbach in this regard. 

Taking this into account it seems reasonable to assume on a balance of probabilities that the Department during this process of loosing and then finding Ms Rautenbach’s application had also further lost her identity document in this process. While the Department’s representative argued that this was not so, the Department’s witness, Mr Munn, in his testimony agreed that this was a possibility. What increases the possibility that this was so is the fact that Ms Rautenbach testified that she had recently got married shortly before submitting this application and because her c.v. and Z83 application forms were completed in her married surname while her certificates were in her maiden name she had submitted both her marriage certificate as well as identity document to avoid any confusion in this regard. Hence it presents to me on a balance of probabilities as being reasonable to conclude that             Ms Rautenbach’s memory was correct and that she did submit a copy of her identity document with her original application but that the Department had further misplaced and lost this copy of her identity document during the process whereby her original documents had been misplaced and then found again in the Scientist post applications. 

It is common cause that as a consequence of her identity document not being attached to her application form when the short-listing committee had received it for consideration, that she was then not short-listed, although she met all the other criteria for the position. Hence Ms Rautenbach’s prospects for appointment would have been reasonably good as she would then have been one of seven people short-listed out of approximately sixty people who originally applied for the post. Hence I find this to be an unfair labour practice and that she has been prejudiced by the Department as this could have resulted in her not being promoted from an Assistant Director to a Deputy Director position in terms of her career progression in the Public Service. 

In regard to remedying the prejudice suffered by the applicant, the applicant party indicated that it was seeking an award to be made against the Department seeking relief for a minimum of twelve months salary. Such an award presents as being excessive for two reasons: firstly, there is no guarantee at the end of the day that the applicant would have been the successful candidate selected out of the seven people short-listed. Secondly, because she has continued to be employed in the Public Service as an Assistant Director throughout this entire time period that the post was being advertised and an appointment made, and hence has continued to be remunerated at such a level.

Taking the above into account I have decided that compensation will be awarded in regard to this matter and that such compensation will amount to the difference between her salary at the time the post was advertised and the starting notch for the salary of the Deputy Manager: Communication position advertised for a three-month period.  Thus her gross salary at the time of the advertisement was R144000,00 per annum (i.e. R12000,00 per month) while the starting notch for the Deputy Manager: Communications position advertised was R168294,00 per annum (i.e. R14024,00 per month). Therefore the difference between these two salary amounts calculated over a three-month period amounts to R6072,00. 

AWARD

1. I find that an unfair labour practice did occur pertaining to this matter. 

2. I order that the Department pay compensation to the applicant to the amount of R6072,00 within fourteen days of receipt of this arbitration award. 

____________________

DR RJT McCANN

PANELLIST
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