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DETAILS OF HEARING & REPRESENTATION
This arbitration hearing commenced on the 18th July 2003 and was concluded on the 27th August 2003 at the CCMA Offices in Richards Bay. Throughout this arbitration hearing Mr R. Kruger, Attorney, represented the applicant Ms Veldman, while Mr H. Kavin represented the Department of Water Affairs and Forestry throughout these proceedings. 

ISSUE TO BE DECIDED
The applicant claims an alleged non-renewal of contract as per Section 186(b) of the Labour Relations Act 66 of 1995 (updated in 2002). Hence she claimed that as an employee she had a reasonable expectation that the employer would renew a fixed term contract of employment on the same or similar terms but that the employer offered to renew it on less favorable terms. 

The respondent party refuted this claim. 

Therefore the issue to be decided is whether or not the applicant was unfairly treated in regard to an alleged non-renewal of contract. 

BACKGROUND INFORMATION

It is common cause that the applicant was contractually employed during the following time periods: between 01 August and 30 October 2001, between 01 February 2002 to 31 July 2002, from 01 August 2002 to the 31 January 2003. The applicants gross income at the time of her termination was R7926,00. 

As of the 1st January 2003 she had been appointed as a Senior Project Manager. The applicant had accepted this acting appointment. 

Thereafter the respondent presented a contract of temporary employment on the 1st February 2003 to the 31st March 2003, which the applicant then declined. 

In regard to the facts in dispute, the first issue is whether there existed a legitimate expectation on behalf of the applicant for a contract of employment for a twelve-month period (i.e. from 01 February 2003 until 31 January 2004). Secondly, did the presentation of a fixed-term contract expiring on the 31st March 2003 constitute a dismissal as envisaged by Section 186(1)(b) of the LRA. Thirdly, the respondent denied receiving a handwritten notice of termination (see Exhibit A page 12). 

In regard to the issues to be decided in this matter, these include all the above facts in dispute as well as whether or not the dismissal was procedurally and substantively fair. 

In regard to relief sought, the applicant is seeking compensation for twelve months.

SURVEY OF EVIDENCE AND ARGUMENT

THE EMPLOYEE’S VERSION

The first witness for the applicant party was Ms Charmaine Veldman, the applicant. Under oath in summary she testified as follows:

She was first appointed on the 1st August 2000 as an Assistant Project Manager for Hluhluwe. While this contract continued until the 31st October 2000, although she requested that the contract be set out in writing on numerous occasions this was never done and instead the contract was a verbal contract. 

The second contract was from the 1st August 2001 to the 31st October 2001, while she did not sign that contract she was told that she would be paid accordingly. 

In January 2002 the Department of Water Affairs decided to create a Project Manager position at Ndumo Thembi. While the Department said they would advertise the post they first asked her in the interim to go there and get the project started for the initial six months while they were in the process of appointing someone. Thus she did sign a contract for that period with it being from the 1st February 2002 to 31st July 2002. While this contract was underway, in April 2002, she had her first dealings with Mr Themba Mgwaba the new Project Leader that had been appointed. Mr Mgwaba then telephoned her while she was on leave and asked her why she had been appointed in that position – and said he did not like the procedure of how it was done. As she had a written contract she knew that they could not stop her on that contract but she was disappointed with his approach. 

On the 31st July 2002 Mr Mgwaba again approached her at a meeting in Eshowe and informed her that he would like her to stay on for a further six-month period, this time at Hluhluwe as a Project Manager. Hence she signed a further contract from the 31st August 2002 up to the 31st January 2003. 

On the 6th January 2003 Mr Mgwaba had called an urgent meeting regarding changes happening in Kwazulu-Natal that he wanted to discuss with his staff, including the applicant. At this meeting she had been presented with a letter appointing her as the Senior Project Manager from Usuthu to Umhlathuze WMA.

In terms of her being asked to undertake the acting appointment as a Senior Project Manager from 01 January 2003 until further notice, she stated that she immediately accepted it (see Exhibit A, 6.1 and 6.2). Thus she signed acceptance of the acting appointment and this had been witnessed. After this meeting the witness and Ms Colette Dafel (who was also appointed as acting Regional Implementation Manager) and Mr Gerald Sebukulu (the acting Technical Support Manager) had been called by Mr Mgwaba to a further meeting. At this meeting Mr Mgwaba had reminded her that her contract expired on the 31st January 2003 – and she had acknowledged this. He then informed her that he would like to offer her another year contract for the project. He further said this was the last time he could offer her such a contract and that in the future things will have to be done differently. She immediately accepted this offer as she new the acting position she was in was going to be advertised and she would have a legitimate opportunity of applying for and get the position. 

She said she understood the policy of Water Affairs was that staff sign up for a one-year contract which would be up for renewal the next year. Thus she was under the impression that what would be done would be the same as what had occurred on all other contracts that had been done. Hence she expected to receive the contract, sign it and send it Head Office as she had done in the past. 

She said at the time she did not know there needed to be paperwork done regarding the whole issue. At the same meeting she had brought to Mr Mgwaba’s attention that she had been offered part-time employment by the Wildlands Trust. This would be over weekends and after hours and hence would not interfere with her working for Water. Mr Mgwaba had indicated to her that this was not a problem as long as it did not interfere with her functions at Water. Hence he had not seen any conflict of interest with this. 

Towards the end of January 2003 she telephoned the HR person in Head Office, Ms Abeeda Kadir and asked her that the contract be sent so that the witness could sign it. Ms Kadir had agreed to do this. Another staff member had then picked up the contract on Wednesday the 5th February 2003 from Midmar (where the Head Office is situated). From 01 February to 05 February she had just continued working as she expected to receive the contract. 

On the afternoon of the 5th February 2003 Ms Dafel had telephoned her and informed her that the contract was now only from 01 February 2003 to the 31st March 2003. When she asked Ms Dafel why this had been changed as she had been offered a one-year contract,    Ms Dafel had said Mr Mgwaba told her this was because of some policy but that he did not want to discuss it with Ms Dafel. Hence she was also not clear of what was going on. 

The witness said she immediately telephoned Mr Mgwaba and he told her it was policy. When she asked him why he had not found out about the policy when he first offered her the contract, she said he put the telephone down. She tried to get in contact with him again but could not do so on his cellular telephone. 

On the afternoon of the 5th February 2003 the person who was asked to, had brought the contract to her but it had only been for a two-month period (i.e. from 01 February 2003 to 31 March 2003). The witness said she was shocked as she had planned her life around what had been offered to her for the year project. Thus she could see a lot of problems concerning a two-month contract now coming up. 

She then telephoned Ms Dafel and Mr Sebukulu to confirm that Mr Mgwaba had offered her a one-year contract. They both confirmed that it was so and they could not understand why things had changed. 

She stated that she stopped working on the afternoon of the 5th February 2003 as the trust relationship in her view had completely broken down - and she was trying to get clarity on what to do thereafter. Thus she telephoned both Ms Dafel and Ms Kadir and informed them she was no longer working and intended taking the matter further. Thus she hoped that she and Mr Mgwaba could come to some agreement or compromise. 

On Monday the 10th February 2003 she again tried to contact Mr Mgwaba and left two messages on his cellular phone to contact her. She eventually got through to him on his landline and asked him for an explanation as to why he was not honoring their agreement. He had asked her what the documents pertaining to the contract were stating and she said the contract was for a two-month period. His reply was that was all that she could get. When she asked for a further explanation he handed the telephone to Ms Kadir. When she asked   Ms Kadir about this she replied that Mr Mgwaba would only give her the two-month contract. 

In regard to other similar employees being employed on contracts that expired on the 31st March each year, the witness said she knew they worked on a yearly contract but that this was not in place and had never been mentioned to her. Thus she had never been told that her appointment must be done according to Government Policy regarding a twelve-month appointment. Instead she had been assured this would be done on the same basis as had been done in the past. 

At the time her salary was R7926 per month, which was the salary for the acting Senior Project Manager. This she said was the last salary she received. 

Under cross-examination she confirmed that her previous contract from 01 August 2002 to 31 January 2003 had included a clause setting out that her appointment was in a temporary capacity and that she acknowledged that neither this contract nor any renewal thereof was understood to create any expectation of a further renewal or a permanent appointment. 

She said she was not aware, pertaining to the meeting of the 6th January 2000 that            Mr Mgwaba still had to go to the Department’s Human Resources to look into the possibility of a further six to twelve month contract period being granted. Thus she said he never mentioned having to refer to Human Resources. 

She confirmed that she is aware that each finance cycle ended on the 31st March of that particular year. She understood that if they were acting in a position that was advertised, they would no longer be in that position and would have to apply. 

She said she had not stayed on until the 31st March 2003 because the trust relationship had been broken as Mr Mgwaba had given her a one year contract. 

In regard to the meeting of the 6th January 2003, she confirmed that she had been appointed in the position of acting Senior Project Manager on that day. She further stated that the assumption she had made was that the post would be advertised and that if she applied for it she would have a good chance of getting such a position on a permanent basis. However, it was her understanding that she would continue being employed as the acting Senior Project Manager until the post was advertised and the whole process had been completed. 

She confirmed that when she was the Project Manager her salary had been R6400 per month. She confirmed that her last working day had been the 5th February 2003. 

She confirmed that her employment had depended on funding and while there was always a degree of uncertainty that had not happened in all the time that she had been there, i.e. that she had not had her contract renewed. 

Under re-examination she confirmed that at the meeting on the 6th January 2003 she had gone to the meeting as a Project Manager, but at that meeting she received a letter appointing her as an acting Senior Project Manager which she had immediately accepted. Hence her remuneration prior to accepting the position on the 6th January 2003 was R6200 per month while she had then received R7926 after her first month as acting Senior Project Manager (i.e. on the 31st January 2003). She further confirmed that there was no reason to believe that the extended contract given to her would be on lesser terms than what she had been told. 

The second witness for the applicant party was Ms Collette Dafel. Under oath in summary she testified as follows:

She is currently an Area Manager. At the date of the 6th June 2003 she was appointed as an acting Regional Implementation Manager. 

During this meeting on the 6th January 2003 chaired by Mr Mgwaba, Ms Veldman had asked about her appointment and Mr Mgwaba had said he wanted to meet with her and the witness after the meeting. At this second meeting with Mr Gerald Sobakhulu, the applicant, herself and Mr Mgwaba being present, Ms Veldman had asked whether her present position could be extended as she had been offered a position with the Wildlands Trust. Mr Mgwaba then indicated that he would like to extend her contract for a one-year period. Thus she said he proposed to renew her contract for up to one year commencing on the 31st January 2003. Ms Veldman had immediately accepted that offer. When asked whether this offer by Mr Mgwaba had been subject to any ratification by Human Resources or any other person in the Department, the witness said ‘no’ stating that he had not indicated that during the meeting. Hence she was not aware of any reservation about the offer made from Mr Mgwaba’s side. 

She further knew about previous contracts that the applicant had and she was not aware that in regard to any of the previous renewals these had to be referred to any other department first. 

She confirmed that she was Ms Veldman’s supervisor as the Area Manager for that area. Hence Ms Veldman had reported to her. 

When Mr Mgwaba had offered Ms Veldman the extension of her contract at the second meeting on the 6th January 2003, the witness said that he had told her not to worry as he would sort it out and he also mentioned after he offered this contract that it had to be the last time that he would be able to extend her contract without it being advertised. Thus he had informed Ms Veldman that they could extend the contract and he would sort it out. This she said had been done on definite grounds.

She confirmed that all other Assistant Project Managers and above had one-year contracts which were terminated by the 31st March 2003. She did not know why Ms Veldman had been the exception. Hence she said Mr Mgwaba had offered her the one-year contract at that meeting and she did not know why he had decided to give her preferential treatment.

In regard to the current position pertaining to the Project Managers, she said they now all have a three-year contract. Hence it had only been in April 2003 that people had been made aware they would get three-year contracts. Prior to this there had been a lot of promises made before about getting three-year contracts but it had never happened. However, by the time this had come about Ms Veldman had already resigned. 

When asked whether if Ms Veldman had not left would she have got a three-year contract, the witness said that this was not so as they would have advertised the position for her to apply for. Instead she said what had happened was that Ms Veldman’s contract had expired on the 31st January 2003. Mr Mgwaba then offered her a two-month contract which she had not taken up. 

EMPLOYERS VERSION

The first witness for the respondent party was Mr Themba Mgwaba. Under oath in summary he testified as follows:

He is currently employed by the Department as the Regional Director as the Eastern Cluster which included Kwazulu-Natal and the Mapumalanga Forest section. Prior to this he was employed as the Regional Deputy Director working for Water Sub-Directed Program for Kwazulu-Natal. To take up this position he had been transferred from the Cape and commenced in that position on the 1st April 2002, and had continued in that position until the 31st March 2003. 

He gave an explanation of the “Working for Water” project as a poverty alleviation programme and explained the organisational structure for Kwazulu-Natal in this regard.

He knew the applicant who had been employed by the Department on various temporary contracts. Most of the staff contracts ended in March 2002 and so when he joined in April 2002 he had to motivate to keep them employed. However Ms Veldman had a contract that was going to expire on the 31st July 2002. This he said was an unusual contract. He then intervened to have her contract extended for a further six-months to the 1st January 2003. Hence it had been his initiative to not loose his staff members at that time. 

He confirmed that he had called the meeting on the 6th January 2003. One of the items on the agenda for that meeting had been the appointment of people in acting positions. He confirmed that Ms Veldman had signed her acceptance of the acting appointment on that day to act as Senior Project Manager from January 2003 until further notice. He said his authority to appoint her had come from the Chief Director. 

He confirmed that on the same day there had been a separate meeting where he dealt with individual issues. Ms Veldman had indicated to Ms Dafel that she had a concern regarding the expiry of her contract at the end of January 2003. Hence as she was there he had indicated that she could come in so they could discuss that. He said the discussion had been around the acting position offered to her and also the fact that her contract was expiring. What he could remember was that the contract she was going to sign would run for six months to one year as per Resolution 7. Hence he said the acting positions could be in place for up to one year as per their perceptions at the time regarding Resolution 7. In regard to her concern about her contract expiring in January 2003, he said he told her it would not have much impact on her acting appointment as he had appointed her in the acting position and it would run for up to one year. Thus he told her she must not worry about her contract expiring in January 2003 as he was going to deal with it. Hence he said he would consult with HR and that they may then extend the contract. Thus he told her not to worry about the contract as he would deal with it. Thus he said he was going to consult HR regarding this. He said no contract was issued without HR being involved, and that this was a common procedure. Hence at that stage he did not want to loose any staff due to the amount of work to be done. 

He explained that Resolution 7 pertained to a restructuring process that was taking place in the Department of Public Administration, and that this set a moratorium on the recruitment of staff during a period of restructuring in Government Departments. Thus during the time this Resolution was in place one cannot appoint staff without first putting it to the Departmental Task Team in Head Office who would then give their approval for such appointment if it was critical. How this Resolution 7 impacted on Ms Veldman, he said if a person’s contract had been renewed or extended for more than three occasions it would mean that there should be a permanent job for that person. Hence it indicated that there was a need for a permanent post which would then need to be advertised. This would then mean that he would have to advertise for that post but Resolution 7 would have blocked him from doing that and therefore he appointed them in acting positions. 

He said it had been resolved that all Project Management staff would get three-year contracts. Hence all the contracts would have ended at the end of March 2003 and it was only Ms Veldman’s contract that expired before the end of the financial year.

In this regard he said it was his management decision to first realign her contract in keeping with other Project Management staff, so that all of them could then be issued with three-year contracts at the same time. To do this he decided to extend her contract from February to March 2003. To this effect he had sent her a letter dated the 27th January 2003 informing her that her contract would expire on the 31st March 2003 (see Exhibit A page 12). He said he had not received the note that Ms Veldman had written to him below the letter he had written stating she had been offered a contract for one year from the 1st February 2003 to the 31st January 2004. 

When it was put to him that at the meeting on the 6th January 2003 whether she had any legitimate expectation that her contract could be renewed for a further twelve months, he said all Contract Managers were extended for a further three years and that she would also have been eligible for that. Thus he said he had only extended her contract to the end of March to be in line with other Managers, so that they could all then operate within the same financial year. 

He said Ms Veldman had contacted him on two occasions as well as on his cell phone, but it had cut-off as he was on his way from Pietermaritzburg to Amanzimtoti. He said he had also handed the phone to the HR person Ms Kadir to explain. He said it was also her supervisor Ms Dafel who was supposed to give her the full explanation. He had weekly meetings with Ms Dafel and it was her responsibility to explain to her subordinate what was going on. Thus he said he did not have any contact with Ms Veldman and only had contact with her immediate supervisor thereafter. 

He explained a number of procedures that she could have followed to get in contact with him but he was not aware that she had made use of any of these structures, including grievance procedures. Hence he had only become aware that she had left when he was re-employed in May 2003. 

The second witness for the respondent party was Mr Gerald Sebekhulu. Under oath in summary he testified as follows:

He confirmed that he had attended both the meetings on the 6th January 2003. In regard to what had been discussed at the second meeting, he said Ms Veldman had asked Mr Mgwaba for clarity regarding her contract as she had been offered an acting Senior Project Manager position, her contract was due to expire on the 31st January 2003, and she was not clear about her position. Mr Mgwaba had said he was going to offer her a one-year contract but he had mentioned Resolution 7 and her contract expiring on the 31st March 2003, so he would need to have an HR consultation. He had said to her that her contract was going to be extended “for a period of about a year”. Thus he could remember Mr Mgwaba offering her a year’s contract, but did not know what had happened after this meeting regarding Ms Veldman’s contract. 

ARGUMENTS 

APPLICANT PARTY 

The applicant's representative stated that her initial two contracts had been of a three-month duration and then her third contract had been one of a six-month duration ending on the 31st January 2003. 

It was stated that it was important to deal with what transpired in the meeting on the 6th January 2003 and in particular the second meeting that occurred on that day. Hence in regard to the second meeting, it was the applicant’s case that she was offered renewal of her contract for a twelve-month period. It was further the applicant’s case that no mention had been made of any suspensive clause thereof. It was further submitted that even in Mr Mgwaba’s own evidence he had expressed his assurance that any concerns that may exist would be sorted out, according to his version. Hence even in his version there was a legitimate expectation of a renewal of her contract for a period of twelve months. Hence in his evidence there was no impression that could be created that there could be any hurdle in the renewal of her contract. Hence any expectation the applicant had was a legitimate expectation for the renewal of her contract. 

A subsequent event that then occurred was a presentation of a contract for only two months. While the applicant tried to discuss this issue with Mr Mgwaba, it was submitted that his version was that he put the phone down in the car. Thus he testified that he was talking on the cell phone and it cut out. It was stated that the fact of the matter was the concern raised by the applicant party regarding this new approach contrary to the expectation of her contract being renewed for a twelve-month period. 

It was stated that in his own evidence Mr Mgwaba had conceded that this was a problem but when challenged in regard to knowing that she had a problem and why he had not communicated with her to explain the extending of her contract for a two-month period, he had said it was not his duty to do so and had instructed a supervisor to attend to that. 

It was submitted that while clarification of a two-month contract was still hanging in the air, a second telephone call had been made by the applicant to Mr Mgwaba. It was argued that here again he had the opportunity to explain his rationale for a shorter period of contract, but he failed to do so and instead had handed the telephone to Ms Kadir, the HR person. It was argued that once again he had the opportunity to explain but the concerns of the applicant party had been ignored. In this regard concern was expressed that Ms Kadir was not present at this arbitration hearing as a witness, because that discussion could possibly have given further light as to the two-month contract. 

In regard to the letter that had gone out to the applicant from Mr Mgwaba (see Exhibit A page 12) dated the 27th January 2003, Mr Mgwaba testified that this was a standard letter that went out to all contract employees. His evidence was that all such employees contracts ended on the 31st March 2003. It was queried why all employees had their contract extended for this two-month if their contracts were to end on the 31st March 2003 anyway. It was further argued that in this very same letter he had the opportunity to personally address the applicant as to why her contract was only being extended for two months and not for twelve month at this point in time. It was submitted that this corresponds with the applicant’s contention that this constituted an unfair dismissal / unfair labour practice as envisaged by Section 186 of the LRA. 

It was further the case of the applicant party that both the applicant and her witness, Ms Dafel had given honest evidence about the eventualities. Instead it was argued that Mr Mgwaba was not a reliable witness and had created uncertainty in his evidence. It was further submitted that he had avoided certain answers put to him in cross-examination. 

In regard to the evidence of Mr Sebukhulu, it was submitted that his evidence to a certain extent had supported the evidence of the applicant but one extra qualification had been added on by his stating the need to first consult with Human Resources and also by saying that it was also subject to Resolution 7. It was argued that he had also thus not been consistent with his evidence. 

On the basis of the above it was requested that consideration be given to the applicant’s case and that the award find that an unfair dismissal existed as envisaged by Section 186 of the Labour Relations Act. It was further requested that an award equivalent to twelve-months compensation be given at the salary rate that she was entitled to at the termination of her employment (i.e. R7900 per month). 

RESPONDENT PARTY

The respondent drew attention to the project being a unique project focussing on poverty alleviation, which was dependent on funding from various Government Departments. This it was submitted was one reason why the contracts issued were for a short period of time – and the applicant was aware that such contracts were for a short term. The respondent's representative further stated that Mr Mgwaba had testified that when he first came into the project he found it a bit of mess contractually. 

In regard to the meeting on the 6th January 2003, it was not disputed that at the first meeting the question of contracts was discussed and furthermore not disputed that Resolution 7 had also been discussed with everyone. It was further not disputed that the questions of appointments for acting purposes was discussed at the meeting where all the parties had then signed a letter of appointment (see Exhibit A: 6.2). Thus Ms Veldman had signed a letter of appointment on that day, with it further being agreed that acting in a position did not mean she had to be appointed to the position when a vacancy was advertised. It was submitted that it had also not been disputed and brought under the examination of Mr Mgwaba that he was not delegated powers to enter into such an agreement – and that he had to refer to a higher level in this regard. 

It was submitted that the applicant was aware her contract was expiring on the 31st January 2003 – and when she got that letter dated the 27th January 2003 only extending her contract to the 31st March 2003 (see exhibit A page 12) it was argued that all she did was to make one or two phone calls and send a fax, which it was never proved was received. 

Mr Mgwaba had stated in his evidence that there was a structure for a person to take up grievances and that there were three or four steps the applicant could have taken – which she had not done. It was stated that the applicant, very surprisingly, had said she was not aware of any policy in dealing with such structures, which according to Mr Mgwaba was according to their system. The applicant had then just walked off the job and maintained the reason why she did not pursue it was because she had lost trust in Mr Mgwaba. Thus the only reason she had stated for not pursuing the matter was the lack of trust in the individual concerned, although it had been put to her that she was dealing with an organisation and not an individual. 

Regarding the second meeting that occurred on the 6th January 2003, he said that what clearly came out from this meeting was that Mr Mgwaba had stated he would consider a twelve-month contract but that he had to go through procedures first. Thus it was argued that the fact that he had to follow procedures was not disputed. Furthermore the fact that Mr Mgwaba and Mr Sebukhulu had both made the same statement could not be shaken. It was argued that clearly one is left with the impression that the subject for a twelve-month renewal was dependent upon the mechanisms of the Civil Service. 

The respondent's representative wanted to draw attention to the fact that the claim of the applicant was not regarding the acting position. Thus she had never contended that this be guaranteed for a year, but only the issue of that the contract would expire on the 31st January 2003 must be extended. 

The witness Mr Mgwaba had clearly stated that the reason why the notice was given to extend it to the 31st March 2003 was to have similar contracts terminating and then commencing on the same date. In this regard the letter send to her concerning the expiration of her contract of employment dated the 6th February 2003 (see Exhibit A page 13), in this document it actually states that extension of the contract depends on the availability of funding for 2004 and on her performance. 

In regard to the evidence of Ms Dafel, it was put that her evidence must be completed rejected as it was biased by hostility towards Mr Mgwaba. 

The fact that the question of the acting appointment had been discussed with the applicant, while not the final contract that was given to her, it was submitted was sufficiently answered by Mr Mgwaba. Thus he had personally seen the former her acting appointment was signed. 

Reference was made to Section 186(1)(b) of the LRA pertaining to this matter. In this regard the respondent's representative referred to the case of the South African Veterinary Council & Another versus Szymanski 2003 Volume4 SALR page 42. In this matter it was stated that “the law does not protect every expectation and only those which are legitimate”. It set out the requirements for the legitimacy of the expectation including the following: (i) the representation underlying the expectation must be “clear, unambiguous and devoid of relevant qualification” . It was stated here that the requirement was a sensible one and it protected the public officials against the risk that the unwitting, unambiguous statements may create legitimate expectations. It was further stated that it was also not unfair to those who choose to rely on such statements as it was always open to them to seek clarification before they do so; (ii) the expectation must be reasonable; (iii) the representation must have been induced by the decision-maker. It was stated here that it should be emphasised that the reasonableness of the expectation operates as a pre-condition to its legitimacy. This entails applying an objective test to the circumstances from which the applicant claims the expectation arose. 

In this regard the respondent's representative wanted to stress that the vital aspect was the legitimate expectation. In this regard it was not disputed that Mr Mgwaba did not have the right to make that decision. Hence it was submitted that this case was there to protect Public Officials in such circumstances. 

Reference was then made to a case of McInnes. This pertained to an article by Wayne Hutchinson in his article on “Uncertainty surrounding the renewal of fixed-term contracts” (2000, 21 ILJ 2188). Here Hutchinson referred to the case of McInnes, where Pezhorne AJ correctly observed that what should be focussed on “is the nature of the expectation and whether in a particular situation this expectation is reasonable”. In this regard it was stated that the expectation must be a substantive expectation and that the employee must prove he had the expectation of renewal. Hence there must be an objective basis for the creation of such an expectation. It was submitted that there was no such objective basis in this case – and also that she had the mechanisms available to sort it out. Hence it was argued that to leave employment was not an option as previously she had worked without a contract.

It was further stated that in common law the onus is on the employee to establish the facts and not the employer. 

It was respondent's representative contention that Mr Mgwaba had acted within the prescripts of the law by giving a letter that the contract would expire. This he submitted was within the operational constraints with the financial year ending at March each year and he was just legitimising the question of contracts. 

It was further argued that by giving two-months as per Exhibit A page 13, this cannot be construed as termination of services. Hence the heading for this letter said “Expiration of Contract of Employment” and not termination of services. As all other parties had their contracts extended, it was only the applicant’s that was not extended. Therefore it was the respondent’s contention that there had not been a dismissal in that all that had occurred was that the contract was going to expire with a clear legitimate expectation of a renewal. 

Lastly, regarding employment, the applicant admitted under cross-examination that she was not seeking employment and was now relying on Kwazulu-Natal’s Wildlife Association saying that she could work for five to twelve days. In this regard reference was made to the case of Feroda (PTY) Ltd versus De Ruiter, 1993 14ILJ page 974, where it was stated that there was a duty on an employee seeking compensation to mitigate this by taking all reasonable steps to acquire employment. The respondent wished to state that it was clear from the evidence that she had not taken any such steps. 

In closing it was stated that the applicant had failed to prove the requirements of 186(1)(b) of the LRA as there was no such reasonable expectation. However if there was such reasonable expectation she should have followed the procedure to have it corrected, instead of walking out of her position. 

ANALYSIS OF EVIDENCE AND ARGUMENT

The first issue to be decided is whether there was a legitimate expectation on behalf of the applicant for her contract of employment to be renewed for a twelve-month period (i.e. from 01 February 2003 to 31 January 2004). In this regard it was both Ms Veldman’s and Ms Dafel’s testimony that at the second meeting on the 6th January 2003, Mr Mgwaba had informed Ms Veldman that he was offering her another year’s contract for the project i.e. that he wanted to extend her contract for a further one year period. Mr Mgwaba, in his testimony, said he told Ms Veldman that she must not worry about her contract expiring in January 2003 as he was going to deal with it and that her contract would run for up to one year. Mr Sebukulu in his evidence said at the second meeting on the 6th January 2003 that Mr Mgwaba had said he offered her a one year contract and that her contract was going to be extend “for a period of about a year”. 

The difference between Ms Veldman’s and Ms Dafel’s testimony on the one hand and the further testimony given by Mr Mgwaba and Mr Sebekulu on the other hand, was that the latter two witnesses both testified that Resolution 7 had been mentioned and that Mr Mgwaba would therefore need to have an HR consultation (while neither Ms Veldman nor Ms Dafel testified to this effect). The critical issue in this regard is whether the latter was mentioned or not (i.e. the involvement of Resolution 7 and the need for a consultation with the HR function to occur prior to such a contract being confirmed). On a balance of probabilities it presents to me that the applicant’s version is the more probable version, namely that she was told her contract would be renewed for up to a year and that she need not worry about this as Mr Mgwaba was going to sort it all out. Thus it presents to be as being more probable that it was only after the event that the involvement of the HR function was mentioned. Hence I do not find it probable that at the meeting that occurred that it was mentioned that Ms Veldman’s appointment was dependent on the HR Functions consent before her appointment was going to be confirmed. Instead it presents as being more probable that Mr Mgwaba had already given her the assurance that this was not a problem at that particular meeting. 

The second issue to consider is whether the presentation of a fixed-term contract expiring on the 31st March 2003 constituted a dismissal as envisaged by Section 1861(b) of the Labour Relations Act. This particular section pertains to the meaning of dismissal and unfair labour practice stating that a dismissal means that an employee reasonably expected the employer to renew a fixed-term contract of employment on the same or similar terms but the employer offered to renew it on less favorable terms. 

In this regard from the evidence before me it presents that the applicant had a reasonably expectation that her employment contract would be renewed for up to one year from what she had been told by her Manager Mr Mgwaba at the second meeting on the 6th January 2003. Then, without any further communication taking place with the applicant, she was presented with a contract that ran from the 1st February 2003 to the 31st March 2003. Thus having her contract renewed for two months is very different from being told that the employee would have her renewed employment contract would run for up to one year in the acting position that she had been offered. Consequently it presents to me from the evidence submitted by the parties that the applicant was dismissed as per the definition of a dismissal envisaged by Section 186(1)(b) of the LRA. 

The third issue in dispute was that the respondent had denied receiving a handwritten notice of termination as per exhibit A page 12. From the evidence before me it is difficult to ascertain whether or not the respondent actually received such a handwritten notice of termination. What does present as being relevant in this regard is that Ms Veldman had, on two occasions subsequent to her receiving the tow month contract, attempted to discuss this matter per telephone with Mr Mgwaba. On neither of these occasions had Mr Mgwaba apparently adequately explained to Ms Veldman what was occurring. Thus on the first occasion, according to Ms Veldman, Mr Mgwaba had put the telephone down on her. In this regard it was Mr Mgwaba’s version that he was travelling in his vehicle when he lost telephone contact. On the second occasion it was Ms Veldman’s testimony that Mr Mgwaba told her that two month’s was all she could get and when she asked for a further explanation he then handed the telephone to Ms Kadir, who had informed her that Mr Mgwaba would only give her the two-month contract. It was Mr Mgwaba’s testimony that on the second occasion he had handed the phone to the HR person, Ms Kader, to explain. He had also said it was Ms Veldman’s supervisor, Ms Dafel who was supposed to give her a full explanation and that he had weekly meetings with Ms Dafel. Thus it was Ms Dafel’s responsibility to explain to her subordinate what was going on. However, it appears that Ms Dafel herself was not aware of any reservations made from Mr Mgwaba’s side regarding Ms Veldman’s contract being renewed for a one year period commencing on the 31st January 2003. Hence from the evidence before me it presents that Mr Mgwaba did not communicate the reason why he was changing his initial offer of a one-year contract to a two-month contract to either Ms Dafel or Ms Veldman. Thus on a balance of probabilities this presents as the most probable explanation before me. 

What is evident in regard to the third issue in dispute pertaining to whether the applicant gave handwritten notice of termination or not, is that she advised both her supervisor (Ms Dafel) and Ms Kader, the Human Resource person in Head Office, telephonically on or about the 5th February 2003 that she was no longer working and intended taking the matter further. Hence it presents as being little doubt that the Department was informed of what action she intended taking. Hence I find that the respondent was informed of Ms Veldman terminating her services on or about the 5th February 2003. 

What presents as being unfortunate in regard to this matter is that because of an apparent poor communication on behalf of the Department (and in particular from Mr Mgwaba’s office), the applicant was forced to terminate her services due to her trust in her Manager being very seriously damaged by the lack of communication that took place in regard to this matter. If this trust relationship had not been damaged and the circumstances adequately explained to Ms Veldman, then she would more than probably have continued with her services. Furthermore in this regard she would more than probably have, by the end of 31 March 2003, been placed on a three-year contract as had occurred with the other people in an acting capacity. Instead she has lost all of this and has instead had to seek alternative employment where she can find it. Hence I find that she has been seriously prejudiced as a result of her Manager’s actions. 

My overall finding is that an unfair dismissal has occurred as envisaged by Section 186 of the Labour Relations Act. In terms of appropriate compensation for such an unfair dismissal it presents to me that Ms Veldman has been fairly seriously prejudiced as a result of what has occurred. Hence she had organised her life around having her contract renewed for up to one year and as a consequence had turned down another opportunity with the Wildland’s Trust that was offered to her. However, what also needs to be taken into consideration in regard to this matter is that the contract she was promised was only up to one year and furthermore she has subsequently been working for the Kwazulu-Natal Wildlife Association for between five and twelve days per month. Taking this into account I have decided to award her six months compensation at the salary she was employed on at the end of January 2003, namely R7900 per month. This is therefore a total compensation amount of R47400,00.

AWARD

1. The applicant, Ms Charmaine Veldman, is found to have been unfairly dismissed as per Section 186(1)(b) of the Labour Relations Act 66 of 1995, updated in 2002 by her employer the Department of Water Affairs and Forestry.

2. Compensation to the amount of R47400,00 is to be paid to Ms Veldman by the respondent, the Department of Water Affairs and Forestry,within 14 days of receipt of this award.

____________________

DR RJT McCANN

PANELLIST
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