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GENERAL PUBLIC SERVICE SECTORAL BARGAINING COUNCIL

Case no: PSGA 3774 

In the Hearing Between:

PSA obo N Mhlanti







Employee

and

Department of Justice






Employer

Arbitration Award

Date/s of Hearing
29 July 2003.  Hearing scheduled for 08 September 2003 not proceeded with at Employee’s request and written closing arguments submitted

Venue:

Department of Justice



Regional Office Boardroom



High Court



Umtata

Date of Award:



18 September 2003

Head note:
Misconduct; Appropriate sanction

John Cheere Robertson

Panellist

Grahamstown

Phone/Fax: 046 636 1771

DETAILS OF HEARING AND REPRESENTATION

This matter was set down for arbitration on 29 July 2003 at Umtata.  The employer party completed its case and the employee representative, after completion of the employee’s testimony requested a postponement to present further evidence relating to the employee’s medical condition.

The matter was subsequently set down for hearing on 8 September 2003.  Prior to this however the employee representative confirmed in writing that they had closed their case and submitted their written closing argument.  The employer party subsequently submitted its closing written arguments on 4 September 2003.

Ms F Maponya of the PSA represented Mrs N Mhlanti (employee).  Mr J van Loggerenberg represented the Department of Justice (employer).

ISSUE TO BE DECIDED

The issue to be determined is whether the sanction of dismissal is an appropriate sanction.

BACKGROUND TO THE DISPUTE

This matter was initially scheduled for hearing on 20 June 2003.  The employer party did not attend and telephonically, with the agreement of the employee party, arranged for the postponement of the hearing to 29 July 2003.

At the hearing on 29 July 2003 it was common cause between the parties that:

1. Procedural fairness was not in dispute.

2. The employee had pleaded guilty to Charges 1,2 and 3 (See below) excluding the alternative to Charge 3 at the disciplinary hearing held on 19 February 2002.

3. The employer had withdrawn the alternative to Charge 3.

4. The employee pleaded guilty to Charges 1,2 and 3 at the arbitration hearing.

5. Substantive fairness, apart from the sanction of dismissal was not in dispute.

The parties handed in the following documents by agreement as to correctness of form (F) and veracity of contents (C), as indicated below.

	Exh
	Dated
	Description
	Admitted into evidence as to

	
	
	
	Correctness of form (F)
	Veracity of contents (C)

	A1-4

A5-21

A22-24

B1-3
	20 Feb 02

19 Feb 02

4 Feb 02

16 Jan 99
	Imposition of punishment: Outcome of disciplinary inquiry N Mhlanti.

Minutes of disciplinary inquiry N Mhlanti held on 19 February 2002.

Notice of disciplinary inquiry – Charges - N Mhlanti.

Statement by B Qwelane in criminal Case No.CR95-01-1999
	F

F

F

F
	C (save that employee disputes the appropriateness of the sanction of dismissal)

C

C

C


The employee also handed in a copy of her referral documents including a copy of a letter dated 10 October 2002 from the Department indicating that her appeal against the sanction had been refused and that she was dismissed with effect from 10 October 2002.

The employers witness Mr Gqoboka handed in copies of various cheques that had been encashed as a result of the theft of the chequebook in question by Ms Qwelane.

The employee was charged of misconduct as follows:


“ALLEGATION 1

Gross negligence and gross dereliction of responsibility – in that during December 1998 being the sole custodian of the strong room keys and keys to the safe where warrant voucher books are kept, you failed to observe the Regulations regarding custody and handing over thereof and thereby negligently causing loss of state property – a warrant voucher book where from warrant vouchers amounting to R781 579-91 (Seven hundred and eighty one five hundred and seventy nine Rand and ninety one cents) were lost.

ALTERNATIVE TO ALLEGATION 1

You failed to comply with financial control regulations or legal obligations, thereby negligently causing a loss of State funds in the form of warrant vouchers amounting to R781 579-91 being fraudulently encashed.


ALLEGATION 2

You prejudiced the administration and efficiency of the Department in that you failed to comply with the Treasury Instructions (by not guarding that you do not part with the strong room and safe keys and as a result thereof a warrant voucher book, from which twenty six warrant vouchers were issued and successfully presented for encashment of various amounts totalling 781 597-91 was lost.


ALTERNATIVE TO ALLEGATION 2
You negligently mismanaged the finances of the state in that your negligent handing over of the strong room key to a non-employee you caused the warrant voucher book to be lost at the Magistrate Mount Frere with the result that twenty six warrant vouchers (90877933, 90877934, 90877935, 90877986, 90877944, 90877945, 90877947, 90877959, 90877967, 90877984, 90877906, 90877907, 90877913, 90877915, 90877916, 90877917, 90877922, 90877923, 90877926, 90877927, 90877928, 90877930, 90877931, 9087932, 90877914) went missing.  These warrant vouchers were successfully encashed at various banks within the Republic of South Africa.


ALLEGATION 3
Because of the warrant vouchers that went missing during December 1998 you wilfully intentionally or negligently mismanaged as well as caused a loss to the Department.”

The employee disputed the appropriateness of the sanction of dismissal.

SURVEY OF EVIDENCE AND ARGUMENT

The Employer’s Submissions

Mr VT Gqoboka a Senior Magistrate and Quality Assurance Officer in the Department of Justice in East London testified to the following effect:

· The accounting section in a magistrate’s office was a key section in that it dealt with State monies.  In addition chequebooks, receipt books, face value forms, cash and bank deposit books were kept in a safe or strong room.

· The custodian of the keys to the strong room and the safe has to ensure that the keys are kept safe at all times and she could not hand them over to anyone else under any circumstances.  In fact the keys were provided with chains for security purposes.

· In the event of the custodian going on leave the reserve stock had to be checked and a proper handing over of the keys done in the presence of the officer going on leave, the officer who would take over custodian duties and their supervisor.

· Where an officer simply handed the keys to a person without following procedure, this amounted to gross dereliction of duties.  Where the Department suffered financial loss as a result, the sanction was dismissal.

· The policy of the Department was zero tolerance for this type of conduct and the sanction of dismissal was consistently applied throughout the Department in cases like this.

· This was a serious case in that the employee had handed the strong room key to a private person i.e., a cleaner employed by a private firm.  This individual had then stolen a chequebook and a number of cheques were subsequently encashed resulting in financial loss to the Department of Justice in the amount of R69 726-87.  The initial amount had been R395 497-97, however an amount of R325 771-10 was recovered.  He was aware of a cheque for R3million that had not been cashed.

· He had not personally conducted the investigation at Mount Frere in respect of the employee’s misconduct.

· He did not believe that the employee had not been trained how to work in the accounts section.  She had worked at Qumbu where she handled money, before being transferred to Mount Frere.

· The employee was a Senior Officer i.e., a Senior Administration Clerk and as such in a position of trust.  In his view the relationship between the employer and the employee could not be restored.

· Not withstanding that the misconduct took place in 1998 and that she retained her position until 2002, when she was dismissed, he was of the view that the Department could not trust that she would exercise her duties properly.  No supervisor could be in a position to watch her all the time.

The employer’s representative argued to the following effect:

· The employee had pleaded guilty to the charges in question.

· The employee’s conduct amounted to gross negligence resulting in financial prejudice to the employee in the sum of R781 579-91.

· The employer was entitled to set reasonable standards to which employee’s must comply.

· The employee’s claim that she suffered from forgetfulness resulting from stress was not supported, neither was any medical evidence led.

· The employee was not a credible witness in that she could remember certain things and not others especially events which were critical.

· The employee had pleaded guilty to all charges at the arbitration hearing and the transgressions were of a very serious nature.

· The employer had acted consistently with previous similar offences.

· As a result of the employee’s gross negligence the employer had suffered loss of sum R781 579-91.

· The employer had a policy of zero tolerance regarding acts of dishonesty.

· The employer had dealt with the employee in a fair manner both procedurally and substantively and consistently with its policies and previous practices.

The employer further argued that the employee’s referral was both frivolous and vexatious in that the employee was aware she had no prospects of success.  Yet she nevertheless proceeded with the referral of her dispute and he accordingly asked that costs be awarded against the employee and the PSA jointly and severally.

The Employee’s Submissions

The employee testified to the following effect:

· During November/December 1998 her son was using drugs and this had caused her severe stress and headaches.

· She had gone to Maria Theresa Hospital in Mount Frere.  She had been attended to by Sr Majola with whom she discussed her son’s behaviour and on her advice visited a minister of religion who advised her what to say to her son.  This had assisted her.

· During this time she had become extremely forgetful.  She would leave her car keys and even her house keys in her office drawer.  The cleaner (Ms Qwelane) used to phone her to come and fetch them.  One day she had left her keys in her car ignition “through her stress”.

· She thought the cleaner (Ms Qwelane) “took advantage of her condition, because I do not remember giving her the keys, but I cannot deny that or admit it”.

· Her state of health had affected her duties.

· Ms Qwelane was aware of her medical condition and had escorted her to hospital on 27 November 1998 along with another clerk.

· She had been in the Departments’ employment for 25 years.

· She had previously been at Qumbu were initially she was interpreter in C Court and doing clerk of the court work, both civil and criminal.  She was then transferred to the pensions Department were she paid out old age pensions and later to the vote account.

· She was then transferred to Mount Frere were she initially did Home Affairs duties then to accounts on the death of the person who was custodian of the reserve stock.

· She had not received training relating to reserve stock, but was assisted by Mr Beje.

· She was told that the misconduct had taken place on 17 December 1998.

· After the misconduct she had worked in the same section until the date of her dismissal on 10 October 2002.

· No one checked her books, she thought that the magistrate Mr Ntloko had checked her books once in October 1998.

· The Police Commercial Branch informed her on 15 January 1999 that cheques had been stolen that had been in her custody.

· She and Ms Qwelane were taken to Umtata.  At Umtata Ms Qwelane admitted she stole the chequebook.  The police had then gone away with her and returned with others who were later arrested.  She had been taken home.

Under cross-examination the employee testified:

· That she had seen a doctor at Mount Frere Hospital, but could not recall his name.  He had asked her what had stressed her and had given her some treatment.

· That she had not been booked off work.  Put to her that her condition could not have been serious, she then stated that it was serious and that she had been booked off but that she did not take leave because she did not want to stay at home alone.  Put to her that she was lying, she replied that she was not and that she went to different doctors.  She could not remember the name of the doctor in Mount Frere, but had seen a doctor in Qumbu by the name of Dr Masizi.

· That she had been attended to by Sr. Majola on the 27th .  She had been attended to by the doctor in Mount Frere before that, but she could not remember the date.  She had been attended to by the doctor in Qumbu after she had seen Sr. Majola.

· That she could remember the date that she saw Sr. Majola as this was on the medical report.  She had seen the Reverend in November, but she could not remember the date.

· That she could not deny or admit that she had given the keys to Ms Qwelane as stated by Ms Qwelane in her statement.

· With regard to knowledge of the financial instructions, that “I saw it after the incident” and “she must not part with the keys”.

· That she was not sure when the strong room had last been cleaned and stated “this was the first time for Ms Qwelane to clean the strong room”.  She was not sure, but thought that the previous custodian had died in 1997 or 1998.  Put to her that no one had cleaned the strong room for a whole year, she responded that maybe it was cleaned before the keys were given to her.  The keys had been given to her after the previous incumbents death and she had been in the post for between 5 and 6 months.

· Put to her that this was the first time that Ms Qwelane had cleaned the strong room and who had cleaned the strong room if Ms Qwelane had not, the employee had replied that she, the employee herself cleaned the strong room.

· As to when the chequebook was stolen, according to the charge sheet it was 17 December 1998.

· That she could not remember what time the cleaner, Ms Qwelane had cleaned the strong room.  On further questioning she stated that the cleaner cleaned the strong room while she i.e. the employee, was present.

· Asked if she was present in the strong room when it was cleaned, she replied that she was inside the strong room, but she could not recall whether Ms Qwelane or herself opened the strong room.

· Asked if Ms Qwelane had then taken the safe key from her and opened the safe, she replied she thought she had left the key in the keyhole of the door.  She had not seen Ms Qwelane take it.

· She could not say if she i.e., the employee had opened the strong room door, but she thought she had left the keys there.  Put to her that the statement of Ms Qwelane which had been admitted into evidence as to form and content was to the effect that the employee had given her the key and that Ms Qwelane had opened the strong room and that the employee had never been in the strong room, the employee responded that she could not remember whether she gave Ms Qwelane the key or not, but she had been in the strong room with Marhadebe when the strong room was cleaned.  She could remember this because they were talking.

· She stated that Ms Qwelane may have stolen the key on another day, but on the day of the cleaning of the strong room she or Ms Qwelane opened the strong room although she could not say whom, but she could not deny that she had given the keys to Ms Qwelane.

· Put to her that Mr Beje had taught her, she replied that he had not trained her.  She then agreed that he had shown her how to do the work and then subsequently denied this and said Mr Beje had not shown her how to do the work.

· Put to her that if she did not know how to do the work, how could she have sat in the office for 5 to 6 months her answer was “I do not know”.

· Asked what work she did during that time, she stated that she kept the reserve stock and Mr Beje had taught her.

· Put to her that Mr Beje had then taught her, her reply was “Mr Beje was answering my questions” and that that was not training.

· She confirmed that she was aware that no one may enter the strong room without her being present and could not explain how someone could steal a chequebook in her presence.

· She had been released by the police who had told her that there was no evidence implicating her in the criminal offence.

To a direct question from the arbitrator as to whether she was denying that she was aware of the rule that she could not part with the strong room keys, she answered, “I was aware of the rule that I could not part with the strong room keys, but I was not trained to keep the reserve stock”.

On a further question from the arbitrator, she confirmed her plea of guilty and confirmed that she was not aware of how the keys arrived in Ms Qwelane’s hands.

The employee’s representative argued to the following effect:

· The employee was not charged with theft and did not steal or mismanage government funds.

· The wrongdoer Ms Qwelane had been arrested and a substantial amount of money recovered.

· The sanction of dismissal was inconsistent with the provisions of Schedule 8 of the Labour Relations Act No. 66/1995 (LRA) in that:

· The medical condition of the employee should have been taken into account.  This however was not so as the employee had been treated as a reasonable person.

· The employment relationship could not be said to be intolerable as the misconduct was committed in 1998 the hearing took place in 2001 and the employee continued with her normal duties until her dismissal in 2002.

· R325 771-10 was recovered from the bank leaving a balance of R69 726-87, which had been recovered by the Department from the employee’s pension.

In the circumstances the employee’s representative argued that the sanction of dismissal was shockingly inappropriate.

She also asked for wasted travelling costs of Ms Mhlanti the employee, occasioned by the failure of the Department to attend hearings on the 9th May 2003 and 20 June 2003, which had to be postponed.  On both occasions the Department had not asked for a formal postponement before the hearing but had only asked on the day in question.

ANALYSIS OF EVIDENCE AND ARGUMENT

According to Ms B Qwelane’s statement, admitted into evidence as to correctness of form and veracity of contents, dated 17 December 1998, the employee had instructed her to clean the strong room.  The employee had given the keys to her and she had then done so assisted by one Marhadebe.  When Marhadebe had gone out to throw away the dirty water, she Ms Qwelane had opened the safe and taken out a chequebook.  Various cheques had then been encashed by her and others.

The employee testified that Ms Ndita the magistrate had phoned her when she was on leave on 15 January 1999 to return to Mount Frere.  On doing so she was informed by the Police Commercial Branch that cheques had been stolen which had been in her custody.  She and Ms Qwelane had then been taken to Umtata and later on she the employee had been released.  She was not charged.

The employee was charged on 4 February 2002 as per charge (A22) (stamped on 14 January 2002) with serious misconduct (during December 1998), as set out above and to which she pleaded guilty.

A disciplinary inquiry was conducted on 19 February 2002 and a finding of guilty and a sanction of dismissal handed down on 20 February 2002.

The employee’s appeal was dismissed by the appeal authority and her dismissal implemented on 10 October 2002 in terms of paragraph 8.7 of Resolution 2 of 1999.

According to Mr VT Gqoboka, Senior Magistrate and Quality Assurance Officer in the Department of Justice, the employer views the misconduct with which the employee was charged as gross dereliction of duties in that the custodian of the keys to the strong room and safe must keep them on her person at all times.  In the event the keys had to be handed to someone else, for example, were the custodian to go on leave, there must be a proper handing over of the keys.  This entailed that the reserve stock had to be checked and that the keys had to be handed over in the presence of the person who was taking custody of them and their supervisor.

This was a serious case as the employee had handed the keys to a private person namely a cleaner employed by an outside agency, who had subsequently stolen the chequebook.

Where the Department suffered financial loss the appropriate sanction was dismissal and this was in line with the Departments’ policy of zero tolerance and consistently applied throughout the Department in cases like this.  The financial loss although potentially it could have been much more, as a result of a recovery of a large portion was R69 726-87.

The employee who pleaded guilty, essentially argues that in so far as sanction is concerned:

· she should be treated differently from a normal person in that at the time in question she was stressed, suffering from headaches and because of her “medical/health condition” was forgetful

· Ms Qwelane had taken advantage of her condition

· She was not trained

· The employment relationship could not be said to be intolerable

and accordingly pleads for a sanction less than dismissal.

The employee did not impress me as a truthful and reliable witness.  During cross-examination she added further information to bolster her case, contradicted herself and in general was evasive in her answers.

For example:

· Whether or not the employee was in the strong room with Ms Qwelane and Marhadebe.  This was added under cross-examination.  In any event on her own version this does not assist her in that she stated that Ms Qwelane could have taken the keys either before or after the incident.

· Despite trying to create the impression that she had not been trained, on the basis of her answers Mr Beje had taught/instructed her in how to do her work.  She as much as said so and then retracted such statement.  In any event she stated that she had not been trained on how to deal with the reserve stock.  The charge that she is answering is one of having parted with the keys to the strong room and safe.  In the circumstances her reference to not being trained in respect of the reserve stock is irrelevant.

· Despite her attempt to imply that she had only become aware of the financial instructions after the incident she confirmed that she was aware of the rule that she had to keep the key on her at all times.

· She stated initially under cross-examination that she had not been booked off sick yet when it was put to her that this meant that her condition could not have been serious, she then stated that she had been booked off sick but did not take sick leave as she did not want to be at home alone.  No medical certificate was handed up.  She also stated that she had seen a doctor in Qumbu and in Mount Frere in addition to Sr Majola at the Maria Theresa Hospital.  This was not corroborated.  In any event had she been experiencing forgetfulness as alleged, she should then have reported this to her supervisor, especially taking into account the responsibility she carried as custodian of the keys.  Failure to do this (on her version) would also amount to gross negligence.

· Her answers as to how Ms Qwelane obtained the keys can best be described as evasive and inconsistent.  It appeared at one stage that she was in fact denying guilt in respect of allegation 1 yet on a direct question by the arbitrator in this regard she confirmed her plea of guilty.

The employee has 25 years experience in the employ of the employer and on her own admission she was aware that she could not part with the keys.

The employee pleaded guilty to all charges.

Given the above, I find the employee not to be a credible witness and her testimony unreliable.

I also find that she was aware of the financial regulations as to her duties as custodian of the keys and guilty as charged.

The question however remains whether the sanction of dismissal is appropriate for the misconduct in question.

In my view the employee’s conduct in not maintaining control of the keys to the strong room and safe amounts to gross negligence and is serious misconduct in that failure to comply with the requirements in this regard:

· Creates a potential for financial loss to the Department of Justice and the risk of theft of state property, as occurred in this instance.

· Leads to lack of control and accountability in respect of the various financial documents and face value forms and cash and cash deposit forms stored in the strong room and safe.

· Brings the name of the Department of Justice and the employee’s unit namely the accounts section at the Mount Frere Magistrates Court into disrepute and lowers the image of the Department of Justice in the eyes of the public.

· The employee was entrusted with the safe keeping of the key to the strong room and safe and in not fulfilling her responsibilities severely prejudiced the interests of the employer.

The other factors referred to in mitigation namely:

· That the employee was a single parent

· That R325 771-10 was recovered from the bank leaving a balance of R69 726-87 for which the employee became liable and which was deducted from her pension monies.

· That she pleaded guilty and showed remorse, 

do not affect the fact that her conduct amounted to gross negligence and that such gross negligence opened the Department up to the potential of financial loss and impacts on the integrity of the service and the name of the Department of Justice.

I find that the sanction of dismissal is an appropriate sanction.

A question however that concerns me is the period of time that it took the Department to lay charges and to prosecute the employee.  The nature of the misconduct must have been evident to the employer during or about January 1999 i.e., when the police uncovered the fraudulent encashment of cheques in question and advised her magistrate’s office.  Yet the employee was charged on 4 February 2002 the disciplinary hearing being held on 19 February 2002 and the appeal outcome given on 10 October 2002.

The date she was charged with the offence was approximately 3 years after the misconduct in question.  The employee’s evidence that she remained in her job until her discharge on 10 October 2002 was not disputed and no reason was given by the employer as to the delay.

The employee argues that in view of the fact that she continued in her position for such a lengthy period that the employment relationship cannot be said to be irreparable and accordingly pleads for a sanction less than dismissal.

As stated above no evidence was led by the employer as to the delay and Mr Gqoboka was unable to say when the misconduct was discovered i.e., in respect of the employee.  He was also not aware of the details of the previous disciplinary process.

Given that:

· the fraudulent encashment of the cheques were during January 1999 and that the employer must have been alerted to the employee’s misconduct during the early part of 1999

· Ms Qwelane made a statement to the South African Police on 16 January 1999

· the employee’s supervisor was aware of the incident,

it is difficult to imagine, taking into account any investigation made by the Department, how it could take 3 years to bring charges against the employee.

The employee’s argument that as she continued in her position for approximately 3 years after the incident, before being charged means that the employment relationship is capable of being restored has a certain logic to it.  However it does not alter the serious nature of the misconduct.

The question however is whether it is fair to return the employee to her employment by virtue of such inordinate and unexplained delay where an employer in the normal course of events would be justified in saying that it can not rely on her to carry out her functions properly and that in any event it would not be possible for a supervisor to supervise her continuously so as to prevent a further recurrence.

The objective of the dispute resolution mechanism set up by the LRA inter alia includes the speedy resolution of labour disputes.  This entails that employer’s too should also act with expedition in respect of their internal disciplinary processes (along the lines as set out in Schedule 8 to the LRA).

There may of course be many reasons for a delay in an employer referring a charge for example the information regarding the misconduct may have only come to light at a later stage.  However such information was not placed before me.

I am of the view that despite the inordinate delay in charging the employee, the nature of her misconduct is such that it would not be proper to return the employee to her employment via a sanction less than dismissal.  However a delay of 3 years in preferring charges is the opposite of good employment practice and contrary to Schedule 8 of the LRA item 1(3) and Resolution 2 of 1999 Item 2.2 and 2.4(b).

In the circumstances while I am of the view that a sanction of dismissal is an appropriate sanction, I find that the unexplained and inordinate delay in preferring charges against the employee is unreasonable and unfair.  I am of the view that this can be cured by way of an order of compensation in favour of the employee.  In this regard I take into account that by virtue of the delay in question the employee received a salary for a period of approximately 3 years, which she would otherwise not have received.  I find accordingly that payment of 1 (one) month’s salary (less lawful deductions for tax) is an appropriate compensation.

Both parties argued that costs be awarded in their favour.  I do not regard this as an appropriate matter in which to award costs.

In the circumstances I make the following award.

AWARD

1. The decision of the Presiding Officer confirmed by the appeal authority on 10 October 2002 is upheld.  The employee, Ms N Mhlanti is found guilty as charged.

2. The sanction of dismissal is an appropriate sanction and the employee, Ms Mhlanti accordingly remains dismissed from the employer’s service as per the original sanction.

3. The employer is ordered to pay the employee compensation in an amount equivalent to 1 (one) month’s remuneration, calculated at the time of her dismissal (October 2002) less lawful deductions for tax, within 30 days of the date hereof.

4. There is no order as to costs.

John Cheere Robertson

Arbitrator

Date: 18 September 2003
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