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COMMISSIONER: MR SS NTSELE
CASE NO: PSGA 3675 & 3675
DATE OF AWARD: 15 SEPTEMBER 2003

IN THE ARBITRATION BETWEEN:

MR CLEMENT MOTSAPI (1** Applicant)
&
MR PANKI MTHENJWA (2" Applicant)

AND

DEPARTMENT OF CORRECTIONAL SERVICES (Respondent)




[image: image2.png]1. DETAILS OF THE HEARING AND REPRESENTATIONS:

Ms V Phatswane represented Mr Motsapi & Mthenjwa.

Mr KE Thakung was representing the Employer (Department of Correctional
Services).

The Applicant had three Witnesses, Mr Setlai, Motsapi & Mthenjwa.
41 The Respondent had two Mr. Koto and Wimpie Gouws.
2. ISSUES FOR DETERMINATION:
Unfair Labour Practice, namely:
> Whether the Respondent in demoting the above named Applicants’
committed an unfair labour practice within the meaning of Section
186(2) of the Labour Relations Act 66 of 1995 as amended.
> Whether the Respondent, pursuant to upgrading the Applicants’ posts
was obliged to have acted in terms of Chapter one, Part VC 4 of the
Public Service Regulation read with Regulation VC 5 to C 7 and part

XXXVI 4.43 of the Public Service Co-ordinating Bargaining Council,
Resolution 3 of 1999.

v

Whether the employer may unilaterally change the terms and
conditions of ~employment of incumbent employee without
consultation.




[image: image3.png]3. THE BRIEF REASONS AND APPROPRIATNESS OF THE
AWARD:

This Arbitration Awards is giving a Brief Reasons and it is Appropriate
according to Labour Relations Act 66 of 1995, Section 138(7) (a)
and Section 138(9), as amended.

4. THE APPLICANT'S CASE

The Applicants’ called three witnesses to testify, Mr Motsapi, Mr Mthenjwa
and Mr Setlai.

The evidence of Mr. Motsapi: -

Mr. Motsapi testified that he started working for the Department of
Correctional Services as a Correctional Officer. He was promoted in 1995 to
the Warrant Officer’s position and on the 1% of May 1998 he became the
Assistant Director Head of Prison. Referring to page 10 of the Bundle, Mr.
Motsapi testified that he was subsequently horizontally transferred to the
position of Controller APOPS and he was subsequently horizontally
transferred to this post in August 1999 and received a letter of appointment
confirming this appointment. Following his appointment he was sent to
London on the 217 of August 1999 for training until the 3 of September
1999. This was a new post in the Respondent's establishment and no one
had any experience or knowledge in this field. In November 1999, there was
a follow up meeting by the London people in South Africa. In March 2000
further training was conducted, above the training he also had other





[image: image4.png]qualifications. Tt was Mr. Motsapi’s testimony that in July 2001 he started with
the operational part of the work as a Controller. He continued working in this
post as a Controller. It was his testimony that in July 2001 this post was
upgraded and advertised in November 2001 without his knowledge or any
consultation.

He was short listed for the interviews but before he could attend these
interviews he was evaluated for the financial year ending 2001-2002 and he
obtained 74%, and was even commended for a job well done, and received a
monetary incentive. He testified that in May 2002 he attended the interview
and was never even informed of the results of the interviews, to his dismay in
July 2002 he learned from a circular, clearly showing that Mr. A. B. Ndlinisa
was appointed in his position.

He raised his dissatisfaction in a form of a grievance and particularly (1)
questioned Mr. Ndinisa’s appointment and (2) the fact that the department
did not adhere to its policy on appointment (3) non-adherence by the
Department to Public Service Regulations. He further felt very aggrieved
because he had the necessary qualification, appropriate training and
performed the job excellently and no one has ever questioned his
performance; and he had the relevant experience while the appointed
candidate had no training in APOPS but had almost similar past experience as
himself.

It was his testimony that he was never even informed which post he shall
occupy pursuant to the appointment of Mr. Ndinisa to his post. He in turn
wrote a letter to head office requesting the clarification of the matter, to his
dismay he was informed by way of a letter by a certain Mr. Maako that he
would now have to perform Deputy Controller functions i.e. his Junior’s
functions, Mr. Mthenjwa (second Applicant), thereby effectively demoting
him. The said letter further confirmed that Mr. Mthenjwa would be a
Controller Support Staff thus effectively demoting the latter as well.
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continue serving in the upgraded post because a certain Mr. Esmeraldo
promised him in a meeting where the 2™ Applicant was also present that he
was contemplating placing him to on the upgraded post in terms of the Public
Service Regulation which provides that the executing authority may continue
employing the incumbent on the upgraded level.

Mr. Motsapi testified that the procedure of the appointment of Mr. Ndinisa to
his post had many flaws, namely, that:

> Mr. Setlai informed him that prior to interviews one Mrs. Molatedi
expressed negative words against Mr. Motsapi,

> that one candidate did not even fulfill the laid down criterion in that he
only had standard ten qualification contrary to a three year

degree/diploma as laid in the advertisement,

> a certain Mr. Koen Basson prejudiced him in that in one meeting held
in Mr. Basson’s presence, Mr. Motsapi indicated that certain after-
hours relations were obstructing relationships with the Contractor.

Mr. Setlai's testimony: -

Mr. Setfai testified that he is a Head of Prison and he was Mrs. Molatedi's best
right hand man. It was his testimony that around May 2002 he was at the
Provincial Office for the justice cluster meeting when Mrs. Molatedi advised
him that she was not going to attend this meeting as she had interviews to
attend to for the post of a Controller, .e. the post occupied then by Mr.
Motsapi. It was Mr. Setlai's testimony that Mrs. Molated informed him that
she had her candidate in mind, and she will make sure that Mr. Motsapi
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radical and the trouble maker in the department. It was his testimony that
Mrs Molatedi further informed him that she will make sure that Mr. Motsapi
and Mr. Tukane would not be appointed, she further went on to tell him that
she did not like Mr. Motsapi and indicated that Mr. Motsapl was a Lauren
Kabila of the DRC.

It is his testimony that on the day in question he asked Corporate Service
Director, Mr. Ludada if he knew of the interviews that were to take place on
that day and the latter did not know of these interviews. He testified that in
terms of their Protocol he expected Mr. Ludada to know of the interviews, in
fact he had to conduct them.

Mr. Mthenjwa's testimony: -

Mr. Mthenjwa, the second Applicant, testified that he started working for the
Department of Correctional Services on the 15" of June 1989. He was
promoted to Sergeant on the 1% of November 1993 and again promoted in
1999 to the post of Correctional Officer. At all relevant times he was working
for the Eastem Cape Correctional Services Department. The Free State
Department of Correctional Services advertised the post of a Deputy
Controller.

1t is his testimony that he applied for this post and was appointed and
relocated from the Eastern Cape to Bloemfontein. He assumed duties on the
18" of June 2001 and his Supervisor was the first Applicant who then was
occupying the position of Controller. The latter trained him very well;
subsequently the post was upgraded on the 5" of July 2001 to the rank of
Assistant Director. He continued executing his functions as a Deputy
Controller as per his appointment letter and the job content continued being
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excellent and he got an exceptional merit rating of 74% in March 2002. The
Supervisory Committee commended him and Mr. Motsapi for a job well done.
Around August 2002 he was effectively demoted in the form of a letter not
even addressed to him but addressed to the 1% Applicant. This letter advised
that from then on he was no longer a Deputy Controller but a Controller
Support Staff and further provided that the 1st Applicant would be occupying
his position. This letter was signed by the Director: APOPS: Mr. Maako, who
did not even have powers to relegate him.

The above letter was addressed to Mr. Motsapi and in this letter Mr. Motsapi
was advised that he would be performing Mr. Mthenjwas function as a
Deputy Controller while the latter shall be Controller Support Staff. He
confirmed that his conditions of services were unilaterally transferred without
consultation whatsoever.

After this demotion he lost standby allowance, which was part and parcel of
his condition of service, as he no longer had to be on standby. He is now
literally performing admin work, responding to correspondents. He referred to
the current organo gram of the Department, which clearly reflects this
demotion.

It was Mr. Mthenjwa's testimony that the Provisions of Public Service
Regulations should have been applied in his case, he met requirements, for
more than a year he performed very well in this post and in terms of the
regulation they should have continuously employed him in this post as he
came from the Eastern Cape, having been attracted to this post, its benefits
and to be told that he has be relegated without consultation was very
unsatisfactory and grossly unfair. He lodged a grievance and this was not
resolved in accordance with the prescribed grievance procedure. It never
went through all levels, but only Director: APOPS responded by saying that
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strange as his post, now currently occupied by the first Applicant was never
advertised to afford him the opportunity to apply for same.

The next thing he knew, both himself and Mr. Motsapi (the first Applicant)
received a letter from an official of the very same rank as himself, advising
them to approach the CCMA or the GPSBC if they were not satisfied with their
grievances. This he found very strange as in terms of the Grievance
Procedure, an official higher in rank than Mr. Maako or Krishna Dutt should
have replied to their grievance, i.e. the Provincial Commission in this
instance.

4. THE RESPONDENT'S CASE

The Respondent called two witnesses, Mr. Koto and Mr. Wimpie Gouws.
Testimony of Mr. Koto: -

He testified that he is a Deputy Director Operations: APOPS. He recalls that at
some point there was a meeting with Mr. Esmeraldo where issues of
upgrading were frequently raised. It was his testimony that although this was
discussed a long time ago he cannot recall Mr. Esmeraldo saying that he was
contemplating employing the Applicants in terms of the Public Service
Regulations and further that if the matter was discussed he would have
known about it based on the seriousness and the impact of the upgrading
posts. He further testified that if the above-mentioned procedure was to be
folowed he would have known as these falls directly under his
responsibilities. He also stated that he has a sound relationship with the
applicants

Testimony of Mr. Gou

Wimpie Gouws sketched the history of promotion. Relevant to the issue in
dispute his testimony was that since 1997 automatic promotion was replaced
as a result an employee had to apply, in terms of the Public Service
Regulations in order to qualify for a post. The witness further provided that in
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office of the head of department subject to meeting certain requirements,
namely,

An employee should have been functioning in the upgraded position,
“The performance must have been satisfactory,

Under cross-examination he admitted several material facts and confirmed
that he knew nothing about the Applicants’ disputes. Very crucial and very
important to the Applicants case he admitted in no uncertain terms that the
Respondent ought to have taken into account the Public Service Act and its
Regulations, together with the Public Service Coordinating Bargaining Council
resolutions before they could demote the Applicants. He further testified that
upgrading normally leads to variation of conditions of services moreover if
restructuring leads result in demotion.

5.  ANALYSIS OF EVIDENCE

“This award s going to concentrate on whether the employer acted unfairly
against the 15" applicant by advertising the position of Controller: APOPS
without his knowledge while he was still occupying that position. Secondly,
Whether allegations made by some witnesses can be related to the interview
process, whether they had substance and can constitute unfairness against
him. Thirdly, whether the provisions of the Public Service Regulations and
departmental policy on recruitment were adhered to from the recruitment
process up to the appointment. Fourthly, whether both applicants submission
that they had reasonable expectation by virtue of a statement made by Mr
Esmeraldo that he was contemplating fillng the post of Controller and Deputy
Controller in terms of the Public Service Regulations was justified. On the
second applicant issues for consideration are whether he was treated unfairly
by the employer when the employer demoted him by appointing the 157
applicant in his position without any consultative process and whether he was
demoted as a result of these process.
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submitted by both parties. The applicant testified that he was aware of the
possibility to upgrade his position based on the statement made by Mr
Esmeraldo in numerous meetings. Even though the applicant was not
informed when the employer advertised his position no evidence was
submitted to suggest any mala fide act or intention by the employer. It
however suffices to say the applicant became aware of the advertisement,
applied for the mentioned position, was called to the interviews and afforded
the same opportunity as other candidates. On whether the applicant was
prejuciced by Mrs Molatedi as testified by Mr Setlai the question s the
relationship between Mrs Molated’s utterances and the interviews process. It
is clear that the latter was not alone during the interviews as there were
other panel members, on this basis the latter could not decide nor influence
the whole interview process as an individual. The applicant also failed to
submit any direct evidence suggesting that he could have been prejudiced
during the interviews. Mr Setiai’

statement in isolation totally fails to prove
any unfairmess against the 157 applicant. On the basis of the above I reject
the applicant’s version on this issues.
The fact that the applicant was trained, had skills, proven competence and
knowledge did not automatically make him a suitable candidate for the
upgraded position. The same will apply with the 2" applicant. In terms of
the first applicant, even though he undergone training in London these did
not make him an automatic appointee for the position. The suitability of a
candidate for any position is normally determined by an independent panel
on the basis of the criteria set for the position and also on the performance of

* candidates during the interview. If the panel justifiably decides to appoint a
candidate on the basis of merit such an appointment will be in terms of the

Iaw. The appointed candidate had almost the same managerial experience as
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This argument does no justify an expectation of being appointed as argued
by the applicants due to the fact that even though the appointee lack that
training he could still demonstrate a credible potential leading to the
justification of his appointment.

The applicants argued that they had reasonable expectation that they will be
appointed by virtue of Mr Esmeraldo’s statement that he was “contemplating”
filling their positions in terms of the Public Service Regulations. These
regulations provides that:

An Executive Authority may continue to employ the incumbent
employee in the higher graded post without advertising the post if
the incumbent:

already performs the duties of the post;
has received satisfactory rating in her or his recent
performance assessment;

iii,  starts employment at the minimum notch of the higher
salary range.
In the light of these provision of the Regulations I tend to agree with the
arguments raised by the respondent in closing, namely, that the provision of
the section s not peremptory but permissive, such that it accords the
executive authority the discretion to advertise or upgrade the incumbent into
the post. The Regulations also provides for the advertisement of the post so
if the executive authority deems fit to fil the post through the advertisement
process, such a process will be legitimate. We should also realize that the
submission of the applicants is that Mr Esmeraldo said that he was
“contemplating” fillng the post in terms of the Public Service Regulations
meaning he did ot say he would fill the post in terms of the said regulations.
For one to create an expectation o the basis of anticipation is unreasonable.

1
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ambiguous. On the basis of the above I reject the applicants argument.

‘The applicants also argued that the employer, by virtue of appointing Mr
Ndinisa, varied their conditions of employment. This argument was further
augmented by the respondent witness, Mr Grous, a departmental expert on
Human Resources matters, when he acknowledged that upgrading normally
leads to variation of conditions of services where there is no horizontal
transfer taking place. The evidence submitted before me clearly shows that
the applicant's conditions of services were changed. This is to be found in
Annexure 12, which provided that the 1°7 applicant shall occupy the position
of the Deputy-Controller while the 2" applicant will occupy the post of
Controller Support Staff.

The Labour Relations Act defines unfair labour practice as:

Any unfair act or omission that arises between an employer and an
employee, involving:

i The unfair conduct of the employer relating to the promotion,
demotion, probation or training of an employee or relating to
the provisions of benefits to an employee;

The Act clearly provides that the employer can only vary the employee’s
terms and conditions of services through a consultative process. Even though
there might have been discussion between the departments senior
employees and the applicants, these discussions did not pertain to alteration
of conditions of service. At no stage did the employer oppose the fact that
there was unilateral variation in the applicants conditions of services except in
closing. It s therefore clear that the applicant’s positions and conditions did
change as a result of the appointment made by the employer.

The question in this case is not whether the interview process was unfair but
rather whether as a result of the appointment made by the employer the

12
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Obviously no consultative process took place while the applicants conditions
of services was changed.

The evidence submitted by the applicant clearly suggested that there was
unilateral change of conditions of services by the employer which constituted
unfair labour practice as declared by the labour courts under the 1956 Act,
such conduct fall under unfair labour practice in terms of the amended Act. A
Variation does not necessarily constitute a demotion, however, if it amounts
to the re-designation of a job, even if the new designation indicates a new
status and even if the employee is called on to do work of lesser importance
than he previously performed, provided that the employee retains the same
wage and comparable seniority. A change in a method of performing work
may amount to a unilateral variation of the employee’s terms and conditions
of employment if it entails a change to the essential nature of the job. It goes
without saying that unilateral change by an employer is unlawful only if it
amounts to a change of terms and condition of employment.

In this case the applicants submitted that they were never told about any
change that will affect their conditions of services. Even though there was no
reduction in the applicants salary they could still not perform the initial duties
that they were appointed to perform leading to unilateral variation of
conditions of services, The fact that the employer appointed Mr Ndinisa, who
took over the Mr Motsapi's role and responsibility without proper consultation
and as a result the 1°T applicant took over the duties of Mr Mthenjwa, who
was relegated to a lower position without his knowledge constitute
unfairness. The employer was expected to have informed the applicants
about a possible change in their conditions as result of the appointment made
by the employer.
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treated the applicant by changing their conditions of services without any
consultation amounting to a demotion. The probability favors the applicant
only on the changes in their conditions of services while other issues for
consideration have no substance.

AWARD

The employer must reinstate the applicants in the positions of the Controller
and Deputy-Controller with immediate effect and further ensure that all the
terms and conditions of services remain the same as entailed in their initial
job descriptions.

N il

MR SS NTSELE
Arbitrator




