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DETAILS OF HEARING AND REPRESENTATION

This is the award in the arbitration hearing between NEHAWU o b o Raymond Gilbert (“Applicant:”) and Provincial Administration Western Cape (“PAWC”), (“Respondent”).

The arbitration was held at Respondent’s offices on 21 August 2003, 15 September 2003 and 16 October 2003.  Closing argument was submitted on 6 November 2003.

Applicant was represented by Oscar Petersen (“Petersen”) an official of NEHAWU.

Lizo Yekwa (“Yekwa”) a Labour Relations Official represented Respondent.

ISSUE IN DISPUTE

Whether the dismissal of Applicant was fair.

BACKGROUND TO THE DISPUTE

Applicant commenced employment with Respondent during December 1991.  He was employed in the capacity of a Senior Security Officer.

Applicant was charged on the basis of certain allegations of misconduct.  The internal disciplinary enquiry was finalized on 9 May 2003.

Applicant was dismissed on 21 May 2003.

Applicant is contesting the fairness of his dismissal on procedural as well as substantive grounds. He is seeking reinstatement.

SUMMARY OF EVIDENCE

COMMON CAUSE EVIDENCE

1.
The alleged incident took place between 11.00 – 12.00 on the night of Saturday, 21 December 2002.

2.
Applicant was on duty and stationed at 9 Dorp Street, Cape Town.

3.
Applicant was not wearing official security uniform on the night in question.

4.
Applicant was charged with:

(a)
Behaving in an inappropriate manner in that he involved himself in a fight with a private parking attendant

(b)
Leaving his post without informing the Control Room or recording it in the Occurrence Book (“OB”)

(c)
Failing to place his personal firearm in safe custody and carrying it on his person while on duty.

5.
Applicant was dismissed on these grounds.

6.
Applicant appealed against his dismissal.  Respondent did not grant an appeal as it found that “the grounds for appeal were not justified.”  

7.
Applicant had no previous disciplinary offences.

8.
Applicant did not deny that he was carrying his personal firearm on the night of the incident.

9.
Applicant admitted that he did not record in the OB that he left No. 9 Dorp Street on the night of the incident.  He conceded that it was the norm to do so.

10.        The Control Room documentation did not reflect that Applicant left the building.

11. After the alleged incident, Respondent issued a memo dated 10 January 2003. Security Officials were advised that carrying of private firearms while on duty was prohibited.

12. Applicant was arrested and detained by the South African Police Services (SAPS) after the alleged incident. The parking attendant alleged that Applicant had pointed his firearm at him. 

RESPONDENT’S EVIDENCE

1.
Mark Henry (“Henry”), Respondent’s Chief Security Officer witnessed a fight between Applicant and an informal parking attendant, Mario Londa (“Londa”).

2.
Henry saw them “grabbing and throwing” one another.

3.
Henry saw Gilbert throw Londa at the window of the clinic in Dorp Street. 

4.
Henry removed Applicant’s firearm. The firearm became visible when Londa grabbed Applicant from the front.  The firearm was held in the holster in the back of Applicant’s pants.  Henry removed the firearm and placed the firearm in safe custody.

5.
Respondent’s policy regulates that all employees (including security personnel) and visitors must hand in their firearms when entering government buildings.

6.
Everyone is aware of this policy.  It is displayed on the walls of the buildings.  

7.
Henry observed Applicant to be in an “aggressive state”.  He was not his normal self. His speech was different.

8.
Applicant was well trained in “handling the public” as well as “conflict management”.

9.
Security procedure regulates that all events and incidents must be recorded in the OB. Security personnel must record every time that they vacate their post. There are compelling operational reasons for this.

10.
When a Security Officer leaves his post he must obtain permission from the Control Room and record this in the OB.

11.
If Gilbert did not record his leaving the building in the OB, then the person, to whom he allegedly reported that he was leaving his post, should have entered this information in the OB on his behalf.

12.
Londa testified that Applicant interfered while Londa was attempting to park a particular vehicle.

13.
Applicant swore at Londa and the owner of the vehicle.

14.
Londa told Applicant that the parking of vehicles was not Applicant’s responsibility.

15.
After this, Applicant hit Londa and a fight ensued. They both swore at one another.

16.
Applicant grabbed Londa by the neck and pushed him towards the window of the clinic in Dorp Street. Londa grabbed Applicant by his clothes.

17.
Applicant pointed his firearm at Londa.

18.
Londa was frightened, pushed Applicant harder. Applicant lost his balance and “fell through the window of the clinic and broke the window”.

19.
Londa and Applicant were taken to the station of the SAPS.

20.
Londa provided a sworn affidavit (Doc 13). In this he confirmed that Applicant threatened him with the firearm.

21.
The SAPS retrieved Applicant’s firearm and brought it back to the station.

22.
Londa testified that Applicant smelled of alcohol. He accused Applicant of being “drunk”.

23.
Mogamat Wolmarans (“Wolmarans”) was Acting Supervisor on the night of 21 December 2002.

24.
Wolmarans had to leave the building and asked John Ruiters (“Ruiters”) to keep an “eye 

on things”.  

25.
Ruiters did not advise Wolmarans that Applicant had requested permission to leave his post.

26.
Ruiters did not have the necessary authority to grant permission to Applicant to leave his post.

27.
Wolmarans saw Applicant when he was standing alongside the SAPS vehicle.

28.
Wolmarans testified that Applicant “smelt of liquor and could not stand on his own two feet”.

29.
Wolmarans knew Applicant for approximately 10 years and had never seen him “in this state”.

30.
David Koopman (“Koopman”) the Security Administration Officer was the investigating officer in this case.

APPLICANT’S EVIDENCE

1.
At approximately 11.20 p.m. on 21 December 2002, Applicant telephoned the Control Room.  There was no answer.

2.
Applicant asked permission from Ruiters to leave his post. Ruiters said it was “okay”. Ruiters was stationed at the Reception on the ground floor of the building.

3.
As the vehicle that Londa was parking had its nose in the street, Applicant suggested that the vehicle be parked properly.

4.
As Applicant walked away, he heard the owner of the vehicle and Londa swearing. He thought they were swearing at him.

5.
Applicant swore back, walked towards the owner of the vehicle, Londa stepped between them and a “scuffle” ensued.   They both grabbed each other.

6.
Applicant was not sure who grabbed first as “everything happened so fast.”

7.
They both knocked each other against the clinic window.

8.
Applicant was thrown through the window.

9.
Applicant’s colleagues, April and Van den Berg arrived on the scene.

10.        Henry removed Applicant’s firearm.

11.
Applicant was aware of the firearm policy, but had not seen it posted on any walls in the various buildings.

12.
Applicant considered that Londa was responsible for the incident as Applicant approached the owner of the vehicle in a “friendly” and helpful manner.

13.      Parking attendants regularly caused problems by blocking the buildings’ entrances. They became rude when confronted about this as making money from the parking of vehicles motivated them.

14.
Applicant usually leaves his firearm in the safe when he works day shifts and leaves the firearm in a desk drawer during night shifts.

15.
Applicant considered that the firearm policy was only published during January 2003 after his dismissal, although he had heard of it before that.

16.
Applicant conceded that he drank alcohol that night.

17.
Ruiters confirmed that Applicant had sought permission to leave his post. Ruiters indicated that it was “okay” for Applicant to do so.

18.
Ruiters confirmed the policy regarding the handing in of firearms for safekeeping.

19.
William Smith (“Smith”) represented Applicant at the disciplinary enquiry.

20.
Smith overheard the Presiding Officer of the disciplinary enquiry ask Koopman whether he thought Applicant was telling the truth. Koopman replied in the negative.

21.
Smith interrupted this conversation as he considered that it was not proper for such a conversation to take place.

SUMMARY OF ARGUMENT

RESPONDENT’S ARGUMENT

1.
It was incumbent on Applicant as a Security Officer to avoid or control conflict.

2.
A Security Official may only get involved in a fight when he needs to defend or protect himself.  He should rather walk away from a conflict situation.

3.
Security officers have no business with the parking of vehicles in the streets, unless these vehicles obstruct the State’s buildings or vehicles.

4.
Applicant’s conduct led to a breakdown of trust.  A Security Officer is responsible for buildings worth millions as well as the lives of people.

5.
If Applicant had not got involved in the parking of a private vehicle, then this problem would not have occurred.

6.
The rule regarding notifying the Control Room when a Security Officer leaves his post, as well as recording it in the OB, is a reasonable rule.

7.
Even if Ruiters did grant permission, Ruiters conceded that he did not have authority to do so.

8.
Whether one calls it a “scuffle” or a “fight”, Applicant was involved in a fight which he provoked and started.

9.
Applicant does not deny using terminology such as “Fuck you”. This is regarded as “grossly unbecoming behaviour” for a Public Servant and Security Officer on duty.

10.         There is sufficient evidence to suggest that Applicant was “under the influence of alcohol” while on duty.

11.
Applicant cannot rely on the defence of “provocation”. There was no evidence to suggest that his life was placed in danger. Applicant conceded this point.

12.
Applicant was involved in a fight with a member of the public while on duty and this has a direct bearing on the employment relationship.

13.
There is no evidence to suggest that Applicant attempted to “defuse” the situation or to calm Londa.

14.
Applicant’s failure to render his firearm for safekeeping is in contradiction of the Arms and Ammunition Act 53 of 1969 as well as the Control of Access to Public Premises and Vehicles Act.

15.
There is no basis to Applicant’s claim that the policy for firearms is only applicable to other PAWC staff excluding security staff.

16.
Applicant has failed to prove that the conversation between the Presiding Officer and Initiator of the disciplinary enquiry had any effect on the outcome of the enquiry.

17.
Any reasonable person would have come to the same conclusion and impose the sanction of dismissal given the circumstances and gravity of the case.

APPLICANT’S ARGUMENT

1.
Applicant was employed in Respondent’s service for 11 years.  He had a clean disciplinary record. He was known to be a “soft” and “mature” person who performed to “the best of his ability”.

2.
Applicant’s interference in the parking of the vehicle was out of “courtesy”.  In addition, the vehicle was obstructing the traffic flow.  Security Officers also had an obligation to ensure unrestricted access to PAWC buildings.

3.
Londa did not practice any medical proof that Applicant had assaulted him.

4.
Henry’s testimony cannot be considered as he only arrived “after” the incident took place.

5.
There was no medical evidence to substantiate a claim that Applicant was “under the influence of alcohol.”

6.
In the year 2000, Applicant attended 2 days of a training course that was scheduled for one week. His training in dealing with conflict was therefore limited.

7.
The employment relationship cannot be regarded as “shattered” as no one knew Applicant’s employment status. The incident occurred off PAWC premises and Applicant was not wearing official uniform.

8.
Applicant’s training in dealing with conflict centred on diffusing conflict between “third parties”. This is different from diffusing conflict between “yourself and others”.

9.
The sanction of dismissal was too harsh.

10.
Security Officers don’t necessarily know of and understand the firearm policy.

11.
While management may have been aware of the policy, it was not necessarily communicated to subordinates.

12.
Applicant can be regarded as dependable and responsible.  He attempted to contact the Control Room before leaving his post.

13.
Wolmarans left the Control Room “unmanned” and without “delegating authority”.

14.
Ruiters gave Applicant the “okay” to leave his post.  The fact that Ruiters did not have the authority to do so, is a management problem.

15.
A case cited as (1986) 71LJ 346 (IC) was indicated to show that “a presiding officer should be impartial and seen to be impartial”.

16.
Respondent’s witnesses appear to have been coached in that their testimonies were the same.

ANALYSIS OF EVIDENCE AND ARGUMENT

INVOLVEMENT IN A FIGHT

It is clear from the testimonies of both sides that Applicant and Londa were involved in a fight. While Applicant referred to it as a “scuffle”, Applicant’s own description of what took place is indicative of a fight.  Applicant conceded that he swore at Londa. Applicant conceded that they both grabbed one another. Applicant was not sure who grabbed first.  Applicant conceded that they both “knocked” one another against the clinic window. Londa’s testimony that Applicant lost his balance and fell against the window was unchallenged. They were clearly physical with one another. The fight started at one spot and ended at another spot some way down the street.

I have been persuaded by Respondent’s evidence in this regard.

Applicant admitted that he had been drinking alcohol.  His colleagues described him as not being the same as usual. No one had seen him in such a state before.  He was clearly held in high regard and his colleagues were surprised by his conduct.

Even if Londa and the owner of the vehicle were swearing at Applicant, I do not find this sufficient cause for Applicant’s retaliation.  I find that Applicant increased the conflict by the manner in which he retaliated. Applicant should have walked away.

Applicant should have known better.  He was an experienced Senior Security Officer. He had prior experience in the military. Applicant was clearly knowledgeable and experienced in dealing with conflictual situations.  The method of dealing with conflict would be similar irrespective whether the conflict was with a third party or not.

Violent conduct may be acceptable if Applicant felt threatened or in danger.  Applicant conceded that this was not the case.  Applicant was concerned that they would continue swearing at him and he “did not want to leave it like that”.

I am therefore persuaded that Applicant conducted himself in an unbecoming manner.  His involvement in a fight was an act of serious misconduct. This is more so in the position that he held.  I cannot condone Applicant’s conduct even if he has long service and a “good” track record.

Applicant’s interference   in the parking of the vehicle could not have led to his dismissal.  It was the involvement in the fight with a member of the public that I regard as grounds for dismissal.

The fact that neither Applicant nor Londa were particularly injured during the fight does not detract from the seriousness of Applicant’s conduct.

Regardless that Applicant was wearing “civvies” and that the fight occurred in the street between the various PAWC buildings, I am of the opinion that the employment relationship has been irreparably damaged.

All its witnesses confirmed Respondent’s firearm policy.

Applicant’s witness, Ruiters, confirmed the procedure of handing in firearms for safe custody.  He confirmed that the procedure was applicable to security personnel also.

While Applicant argued that the policy was not known to security personnel, he conceded that he would have instructed a person who entered the building to hand in his firearm for safekeeping.  He would have done so prior to his dismissal and prior to Respondent issuing a memo in which the policy was clarified.

Applicant admitted that he normally handed in his personal firearm for safe custody when he worked on the day shift.  His own conduct was indicative of his awareness of the policy. I am therefore satisfied that Applicant was fully aware of the firearm policy.

The fact that Applicant failed to do so when he worked night shifts is clearly in breach of the policy.  It is not disputed that Applicant was carrying his firearm on the night of the incident and therefore was in breach of the rule or policy.

I regard a breach of this policy to be an act of serious misconduct.  The implications of disregarding this policy can have serious consequences. There was no evidence to suggest that it was an unreasonable rule.

In weighing up the probabilities of the different versions as well as the credibility of witnesses, I find Respondent’s version of events more probable.  I have found the corroborating evidence of Respondent’s witnesses to be indicative of reliability and credibility.

Having arrived at the conclusion that Applicant’s conduct was inappropriate in getting involved in a fight as well as the breach of a reasonable and valid rule, I find dismissal to be an appropriate sanction.  I can find no compelling reasons to interfere in this decision.

It is therefore not necessary to analyse the evidence with regard to the third charge.

In respect to the above, Respondent has discharged the onus of showing substantive fairness.

I agree with Petersen that a “Presiding Officer should be impartial and seen to be impartial”.  The conversation that Smith witnessed is clearly not desirable and Presiding Officers should be trained accordingly.

However, the fact that such a conversation took place, in the absence of any other evidence, does not indicate bias of the Presiding Officer. There is no evidence to suggest that Applicant was prejudiced by this conversation. 

I therefore find that Respondent has discharged the onus of showing procedural fairness.

AWARD

I find in favour of Respondent.

Applicant was not unfairly dismissed.

HILARY MOFSOWITZ

For the GPSSBC

21 November 2003

