GENERAL PUBLIC SERVICE SECTORAL BARGAINING COUNCIL

In the matter between

Errol Johnson                                                           Applicant

And

Department of Justice                                              Respondent

Case Ref.  No.                                                         PSGA 7081

                                         ARBITRATION AWARD  

DETAILS OF HEARING AND REPRESENTATION

This is the award in the arbitration between Errol Johnson (“Applicant”) and the Department of Justice (“the Department”).

The arbitration was held at the offices of the Department in Cape Town on 8 and 9 October 2003. Closing argument was submitted by 30 October 2003.

Advocate Paul Jethro (“Jethro”) represented Applicant. Pretorius Rosant Attorneys instructed him.    

Bukie Velleman (“Velleman”), the Head of the Compliance Unit, represented the Department.

ISSUE IN DISPUTE  

Whether the dismissal of Applicant was fair.  

BACKGOUND TO THE DISPUTE      

Applicant commenced employment with the Department on a temporary basis during 1996 and was appointed on a permanent basis on 1 April 2000.

He was employed as a Security Officer, Grade 2, and was stationed at the Magistrates Court in Cape Town. He earned a salary of R 3033.75 per month.

Applicant was dismissed on 8 August 2003.

Applicant is contesting the fairness of the dismissal on procedural as well as substantive grounds. He is seeking re-instatement or compensation for a period of 12 months.

SUMMARY OF EVIDENCE

COMMON CAUSE EVIDENCE

1. During the period April 2000 until July 2002 Applicant was primarily involved in clerical duties at the Civil Court.

2. From 3 July 2002 Applicant was requested to resume security officer duties at the Magistrates Court. Applicant was not happy with this transfer and lodged a grievance on 3 July 2002.

3. In this new position he reported to Willem Burger (“Burger”).

4. Applicant was absent from work from 8 July 2002.

5. Applicant received a salary from the Department for July, August and September 2002.

6. The Department received medical certificates (docs A-E) from Applicant on 12 September 2002. The certificates reflected that Applicant was unfit for duty for the periods 15 July to 30 August 2002, 2 September to 15 September 2002, 16 September 2002 for a period of 3 weeks, 7 October to 22 October 2002 and 22 October 2002 for an indefinite period. 

7. The certificates generally reflect that Applicant was suffering from “major depression”.  

8. The certificates are not disputed.

9. Applicant presented himself at the Department on 21 October 2002.

10. Applicant’s services were terminated as per the provisions of S 17 (5) (i) of the Public Service Act 103 of 1994 (“the Act”).  

11. No disciplinary enquiry was held prior to Applicant’s dismissal.

12. Applicant experienced marital problems and left the common home during July 2002.

THE DEPARTMENT’S EVIDENCE 

1. Burger testified that Applicant was assigned to security administration duties in his office even though he was officially transferred back to security.

2. Burger was concerned about Applicant’s disappearance and made enquiries regarding Applicant's whereabouts. He was not informed regarding Applicant’s whereabouts.

3. Burger attempted to contact him telephonically on numerous occasions

4. On 27 July 2002 Burger spoke with Applicant’s wife who provided him with two cell phone numbers. Applicant could not be contacted on these numbers.  Letters sent to Applicant’s home were returned.

5. Burger spoke to Ralton Van Wyk (“Van Wyk”) and Jonathan Fielies (“Fielies”). Both were colleagues and friends of Applicant. They were concerned about Applicant and did not know where he was.

6. It was arranged that Van Wyk and Fielies would visit Applicant and report back to Burger.

7. There was no reply from Applicant’s home. 

8. Applicant’s record reflected poor attendance. The Department communicated with him in this regard.

9. Joseph Jonathan Manuel (“Manuel”), senior to Burger confirmed Burger’s testimony.

10. Applicant failed to contact Manuel despite his availability to receive messages. If Applicant left a message, Manuel would have returned his call. Manuel has a Department cell phone that remains on at all times. The cell phone number is listed for all to see. 

11. Van Wyk confirmed that he and Fielies attempted to visit Applicant, but Applicant was not at home. Neither of them was aware of Applicant’s whereabouts. Van Wyk advised Burger of the visit and the fact that they had been unsuccessful in gaining access to Applicant’s home.  

12. Van Wyk confirmed that “everyone”, including Burger was concerned about Applicant.

13. Van Wyk testified that Applicant phoned the Department’s offices and he transferred the call to Burger. He was not clear whether Burger received the call.

14. Applicant returned to work on 21 October 2000 only because his salary was stopped on 15 October 2000.

APPLICANT’S EVIDENCE

1. Fielies testified that he informed Burger that Applicant had been “booked off for a couple of days”.  Burger indicated that Applicant would be given a few more days and then he would dismiss himself.  

2. Fielies provided Applicant with Burger’s cell phone number.

3. Fielies did not inform Van Wyk that Applicant advised him that he was booked off ill. He considered this to be “personal” information.

4. Fielies and Van Wyk decided to visit Applicant out of concern for him. They were not instructed by Burger to do so.

5. Applicant explained the reasons for his “ major depression”. He experienced marital problems with his wife during June/July 2002 that resulted in his wife throwing him “out the house” during July 2002. This culminated in a divorce in September 2003.

6. Applicant was also very unhappy about the demotion from a clerical position to a security position. 

7. As a consequence of the depression he experienced feelings of failure. 

8. Applicant attempted to contact Manuel and Burger. He was unsuccessful in doing so. He did not want to discuss his illness with anyone else.

9. Applicant sent a message to Burger/ Manuel with Fielies on 15 July 2002. He told Fielies that he had been booked off “for an indefinite period”. 

10. Applicant did not receive the Department’s correspondence. In addition he was able to retrieve his cell phone and home phone messages. There were no messages from the Department.

11. Applicant sent his medical certificates without visiting the Department’s offices as he “did not feel like seeing his colleagues”.

12. A doctor advised Applicant that he could resume duties on around 23 October 2002.

13. He visited the Department on 21 October 2002 and received the Department’s correspondence for the first time. This included a letter dated 18 September 2002 that advised Applicant that his services had been terminated from the Department’s employ on 8 August 2002. Applicant was advised that he was suspended from duty.

14. Applicant submitted a sworn affidavit to the Department on 31 October 2002. He advised the Department that he had sent a message regarding his illness.

15. Applicant was advised on 8 January 2003 that the contents of his affidavit were considered but the decision to terminate his services was confirmed.

SUMMARY OF ARGUMENT

THE DEPARTMENT’S ARGUMENT

1. The evidence shows that Burger made numerous efforts to contact Applicant including telephone calls and correspondence where he advised Applicant of the provisions of S 17 of the Act. This is not indicative of a person who was sitting back and waiting for the prescribed time to lapse.

2. There was no duty on Burger to go to Applicant’s home personally.

3. It was Applicant’s duty to communicate with the Department.

4. Burger’s concern for Applicant is evident in Burger’s request to Van Wyk and Fielies to visit Applicant and report back. This need not be a formal request. Van Wyk corroborated Burger’s version.

5. As Van Wyk was a friend of Applicant it is strange that Fielies did not inform Van Wyk that Applicant was ill.

6. Re-instatement of Applicant would set an unacceptable precedent.

7. Manuel did not regard the transfer of Applicant from administration to security to be a demotion. He discussed this with Applicant in an attempt to motivate him.

8. Applicant’s absence in the past had never been for such a long duration and that is the reason it may have been acceptable to provide medical certificates at the conclusion of his sick leave.

9. Applicant was negligent and irresponsible in not contacting his supervisors directly. He did not check that Fielies had conveyed the message concerning his illness to management.

10. Fielies cannot be regarded as a credible witness as he has “an axe to grind with management”. It is unlikely that Fielies would not have reminded or questioned Burger when Burger queried Applicant’s whereabouts.

11. The Department did conduct an “informal” enquiry into Applicant’s absence. This was done through verbal enquiries, telephone calls, letters and sending colleagues to Applicant’s home. There is no requirement in the LRA for a formal enquiry in order to ensure procedural fairness.

12. The irresponsible manner in which Applicant dealt with his absence from work can be regarded as a repudiation of his contract of employment. The Department was therefore entitled to accept such “repudiation” without an enquiry. 

13. The question regarding whether an enquiry should or should not take place depends on the circumstances and the practicality of so doing.

14. The Department did everything possible to attempt to establish the whereabouts of Applicant.

15. The Department can be excused from providing Applicant with an enquiry prior to the expiry of the prescribed period based on the impracticality of doing so. In addition the Department did not have any way of communicating with Applicant.

16. Applicant was aware of the seriousness with which absence was viewed. Applicant had previously been issued with a letter that indicated the policy with respect to sick leave.

APPLICANT’S ARGUMENT

1. The Department’s effort in considering Applicant’s affidavit was an attempt to patch things up but it was too late as no enquiry was held prior to Applicant’s dismissal.

2. Section 17 of the Act provides that the “power” to discharge ”shall be exercised with due observance of the applicable provisions of the LRA”.

3. Section 17 also provides that an employee who has been discharged may “on good cause shown” be “reinstated”. An enquiry has to be held in order to give an employee an opportunity to show good cause.

4. Section 17 provides a “common law” principle in interpreting the contract of employment. The intention of labour legislation, especially the concept of fairness still has to prevail.

5. It was argued that desertion involves a situation where an employee does not intend returning to work. Applicant had every intention of returning to work.

6. The Department has erred with regard to procedural fairness. Applicant should have been given an opportunity to state a case or to be heard.

7. The procedural aspect of such an enquiry “is so intertwined with the substantive factors that the two are not easily distinguishable”.

8. Applicant had a valid reason for not being at work. He has proof for this.

9. While Applicant may have been late in handing in his medical certificates, he was “not himself” during this period. It is the norm to hand in certificates on returning to work.

10. The Department had a duty to apply the “audi alteram rule” on Applicant’s return to work. If this had taken place, a final warning may have been the appropriate sanction. 

11. The first correspondence addressed to Applicant dated 12 August 2002 advised him that his discharge have been recommended in terms of S 17 of the Act. This was not pre-ceded by a warning letter. 

12. The second correspondence addressed to Applicant dated 18 September 2002 confirmed Applicant’s dismissal. The Department was aware of Applicant’s medical certificates at this stage. Burger’s main focus was the 30-day period and he was not open to persuasion

13. The Department’s witness, Van Wyk, corroborated all the material aspects of Applicant’s witness, Fielies.

ANALYSIS OF EVIDENCE

It is common cause that Applicant’s services were terminated in terms of S 17 (5) (a) (i) of the Act. This section provides that an employee of the Department “shall be deemed to have been discharged from the public service” if such an employee “absents him/herself from official duties without permission……for a period exceeding one calendar month”.

It is common cause that Applicant was absent from duty for longer than a calendar month. He was in fact absent for approximately three-and-a-half months.

The only effort Applicant made to contact his employer, despite a few telephone calls that were unsuccessful, was to send a message via his friend and colleague, Fielies. The Department disputed this evidence. Burger testified that he did not receive any messages.

Even if I accept Applicant’s evidence, I am not persuaded that Applicant’s efforts were sufficient. Had he been absent for a week or two, I might have taken a different view. I also accept that it might be satisfactory to hand in medical certificates at the end of a sick leave period when such sick leave is not excessive.

However in considering the length of Applicant’s absence from duty I find his conduct to be unsatisfactory. The onus was clearly on him to advise Management on an on-going basis regarding the extent and duration of his absence. He should have advised the Department regarding his change of home address. He should have sent in his medical certificates on each occasion when his sick leave was extended. Applicant conceded that he was aware of the requirement of contacting his superiors when absent from duty.

It was not up to the Department to find Applicant. I am persuaded that they made some effort to contact him.

Applicant’s failure to obtain permission to be absent for such a lengthy period has landed him in trouble. I have noted that Applicant suffered with “major depression”.  I have sympathy for this. Applicant was clearly not himself. However I am not persuaded that Applicant was totally incapable of advising the Department of his whereabouts. There was no evidence to support such a view.

Likewise Applicant’s conduct cannot be condoned as a consequence of his unhappiness over the “demotion”.

In view of this I find that the Department has discharged the onus of showing that the dismissal was fair on substantive grounds.

I have arrived at a different conclusion in considering the procedural fairness of the dismissal.

Section 17 (5) (b) of the Act provides for re-instatement on “good cause” shown when an employee reports for duty after he/she has been discharged.

I am not persuaded that an affidavit provides an employer with an opportunity to properly assess “good cause”. While a formal enquiry may not be necessary, the Department has failed to show as a bare minimum, which factors it has taken into consideration in confirming Applicant’s dismissal. If the Department seeks to rely on the late filing of Applicant’s medical certificates as the reason for confirming dismissal, this is not good enough. 

Section 17 (1) (a) of the Act provides that the “executing authority” shall exercise his/her power with due observance of the LRA.

The requirement for procedural fairness in terms of Schedule 8 of the LRA requires employers to comply with the “rules of natural justice”. The most important rule is enshrined in the maxim “audi alteram partem”. 

The Department has failed in this regard. Applicant has not been afforded an opportunity to cross-examine the Department’s reasons for dismissing him. Applicant has not had a proper opportunity, with the assistance of a representative, to state a case in response to the Department’s reasons for dismissal. The Department’s enquiries into Applicant’s whereabouts were not sufficient to satisfy the requirement of natural justice.

It is clear that the Department did not at any stage serve a charge sheet and secure Applicant’s attendance at a disciplinary enquiry. While the Department may wish to argue that Applicant’s whereabouts were not known at the expiry of the calendar month, this was not the case when Applicant reappeared and produced valid medical certificates. In any event, on 8 August 2002 when Applicant’s services were terminated the Department corresponded with Applicant in terms of the contact details on record. I cannot understand why it did not correspond with Applicant prior to making this decision by affording Applicant an opportunity to a disciplinary enquiry. At this stage the Department was not aware that Applicant had moved home.

In this regard I have been guided by the judgement in HOSPERSA obo Moultrie v MEC for Health (2003) D218/03 (LC). In pronouncing on S 17 (5) of the Act the Court concluded that this provision is a “ draconian procedure”. The Court said, “as a discharge is deemed to be on account of misconduct, the employees are condemned before they have been given a hearing”. The Court said further that this provision not only restricts, but also “excludes the employees’ right to a fair hearing before being found guilty and dismissed.

I am therefore of the opinion that the Department has failed to show that Applicant’s dismissal was fair on procedural grounds.

AWARD

For procedural unfairness I order the Department to compensate Applicant as detailed below.

R 3033, 75 (monthly rate) X 6 = R 18 202, 50.

This amount (minus statutory deductions) must be paid no later than 18 December 2003. This award has been made in terms of S 194 (1) of the LRA. I have taken into account that the Department has erred in a substantial way on the procedural aspect.  I have balanced this with the fact that Applicant is also to blame.

HILARY MOFSOWITZ

For the GPSSBC

14 November 2003
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