IN THE GENERAL PUBLIC SERVICE SECTORAL BARGAINING COUNCIL

HELD IN PRETORIA

Panellist:  Adv. I A Sirkhot

Case No.:  PSGA 5184

Date of Hearing:  19 September 2003/

22, 23 and 24 October 2003

Date of Award: 21 November 2003


In the arbitration between:

T MKHWANAZI XALUVA
Applicant

and

THE PRESIDENCY
Respondent

Applicant’s Representative:
P Maserumule

Address:

Telephone Number:
(011) 403 0543

Fax Number:
(011) 403 0550

Respondent’s Representative:
Adv. A P Laka / Thabo Letageng

Address:
State Attorney’s Office

Telephone Number:
(012) 303 7542

Fax Number:
(012) 322 6569

DETAILS AND HEARING REPRESENTATION

The Applicant was represented by P.  Maserumule of Attorney’s Maserumule Incorporated.  The Respondent was represented by Advocate A.P. Laka, instructed by the State Attorney’s Office.

The parties agreed on a bundle of documents and to provide Heads of Argument by the 7th November, 2003.

ISSUE TO BE DECIDED:

Whether the Respondent had dismissed the Applicant for a fair reason and in accordance with a fair procedure.

BACKGROUND TO THE ISSUE:

The misconduct that the Applicant is alleged to have committed arises out of three main issues:

a) Whether the Applicant falsified / forged an invoice that was sent to Agni International or was instrumental in causing such invoice to be falsified / forged;

b) Whether the Applicant breached the provisions of an agreement between Telkom Foundation (hereinafter referred to as “the Foundation”) and the office of The Rights of the Child (herein after referred to as the “ORC”).

c) Whether the Applicant opened an account with Supersonic Travel Agency (hereinafter referred to as “Supersonic”) in the name of ORC in contravention of practices and policies of The Presidency.

I believe that it would be important to list the charges against the Applicant, as this provides the foundation of the Respondent’s case against the Applicant.  The charges and the alternative charges were as follows:-

Charge 1:

That you on 3 August, 2001, wilfully and intentionally instructed Agni International to pay the following suppliers, in contravention of Clause 8.5 of the Memorandum of Agreement between TELKOM and The Presidency (hereinafter referred to as “the TELKOM agreement”), knowing that the surplus funds towards the International Children’s Day Festival had to be repaid to Telkom:

SARO M
R
90 000.00

The Door Communications
R
67 529.00

Soweto Careers Centre
R
30 000.00

First alternative to charge 1:

That you contravened paragraph 3 of the TELKOM agreement, read with clause 8.2 and / or 8.4 of the same agreement, in that you instructed Agni International to make payments to the following suppliers:

SARO M
R
90 000.00

The Door Communications
R
67 529.00

Soweto Careers Centre
R
30 000.00

Second alternative to charge 1:

That you transgressed section C4.9 of the Code of Conduct for the Public Service, as contained in the Public Service Regulation, Chapter 2, in that you contravened the TELKOM agreement as outlined in the charges contained in 2.1 and / or 2.1.1 above.

Charge 2:

That, by instructing Agni International to pay the following suppliers, knowing that the surplus funds towards the Children’s Day Festival had to be repaid to Telkom, you failed to carry out your responsibilities as provided in, and in contravention of, section 45(b) and / or 45(c) of the Public Finance Management Act, Act 1 of 1999.

SARO M
R
90 000.00

The Door Communications
R
67 529.00

Soweto Careers Centre
R
30 000.00

Charge 3:

That you contravened section C4.8 of the Code of Conduct for the Public Service, as contained in Public Service Regulation Chapter 2, on or about 22 August, 2001, in that you unlawfully and intentionally misrepresented to Agni International that the ORC owed Supersonic Travel an amount of R154 000.00 for flights, accommodation and car rental.

First alternative to charge 3:

That you contravened section C4.8 and / or C4.9 of the Code of Conduct for the Public Service, as contained in Public Service Regulation Chapter 2, in that you wilfully and intentionally instructed the falsification of an invoice from Supersonic Travel to Agni International for the amount of R154 000.00.

Second alternative to charge 3:

That you contravened paragraph 8.5 of the memoranda of understanding between Telkom and the ORC, in that you instructed Agni International to make payment in the amount of R154 000.00 to Supersonic Travel.

Charge 4:

That you transgressed section C4.8 of the Code of Conduct for the Public Service, as contained in the Public Service Regulation Chapter 2, by instructing the falsification of an invoice from Supersonic Travel to Agni International in the amount of R154 000.00.

First alternative to charge 4:

That you transgressed section 45(b) of the Public Finance Management Act, Act 1 of 1999, by instructing the falsification of an invoice from Supersonic Travel to Agni International for the amount of R154 000.00.

Charge 5:

That you wilfully and intentionally instructed the falsification of an invoice from Supersonic Travel to Agni International by using the information of travel arrangements that appeared on previous valid Supersonic invoices for the Presidency’s travel account, which had already been paid.

First alternative to charge 5:

That you transgressed section C4.8 and / or C4.9 of the Code of Conduct for the Public Service, as contained in Public Service Regulation Chapter 2, by using the information of travel arrangements that appeared on previous valid Supersonic invoices for the Presidency’s travel account, which had already been paid.

Charge 6:

That you contravened section C4.8 and / or C4.9 of the Code of Conduct for the Public Service, as contained in Public Service Regulation Chapter 2, by giving an unlawful instruction to Ms Jabulile Moerane, in that you instructed her to retype the contents of an invoice 

from Supersonic Travel to Agni International by using the information of travel arrangements that appeared on previous valid Supersonic invoices for the Presidency’s travel account, which had already been paid.

Charge 7:

That you transgressed section C4.10 of the Code of Conduct for the Public Service, as contained in Public Service Regulation Chapter 2, by failing to report to the appropriate authorities the fact that Ilie Manual Poelinca, the owner of the entity SARO M, is married to Ms Desire Poelinca.

NOTE that in all the charges it will be alleged that you committed the offences in your capacity as, and while you were performing your official duties as, the Director of the Office of the Rights of the Child in the Presidency.

SURVEY OF EVIDENCE TO ARGUMENT:

The Respondent called the following witnesses:-

a) Ken Terry, Chief Director responsible for Finance and Human Resources.  He was aware that the Applicant had signed a Performance Agreement and also undertook to respect and adhere to the prescripts of The Presidency.

He confirmed that the Applicant’s secretary, Moerane, was suspended and dismissed.  The Applicant had approached him in December 2001 about Moerane’s inappropriate conduct i.e. that Moerane had intercepted her e-mails and had unauthorised meetings with Ekhurhuleni Metro.  He told the Applicant that the allegation was made to him that Moerane was found sleeping in the toilets and that she is not stable.

b) Noleen Liebenberg, Chartered Accountant at the time of the investigation.  She was employed by Deloitte & Touche in the forensic department.  She conducted the forensic audit for The Presidency and testified regarding the irregular activities that she observed at the ORC.

She referred to the Memorandum of Agreement dealing with Donor Funds (page 61).  According to this memorandum, the ORC will identify certain projects and The Foundation will provide the funding, this relationship between the two parties is further outlined on page 62.  One of the projects that The Foundation agreed to fund was International Children’s Day (1 June 2001) - funding to the amount of R580 000.00 was provided by The Foundation (pages 84, 85).  Other projects were the development of a website (pages 69, 70) – The Foundation was not happy with the development of the website.  The Foundation paid the funds to Agni International, an event management company, which paid the suppliers.  The Applicant instructed Agni International to pay 
SARO M an amount of R90 000.00, but SARO M’s invoice was for 
R165 000.00, and The Foundation had refused to pay SARO M (page 72).  She found that the address and telephone number for SARO M was fictitious.  The physical address belonged to Rosa Motors, which had moved.  There was a link between Rosa Motors and Manuel Poelinca, the husband of Desiree Poelinca, who worked as a consultant for the ORC.  She found it strange that the Applicant had opened an account with Supersonic Travel Agency whilst The Presidency already had an account with Supersonic, which the ORC could utilise (page 76).  The invoice on page 77 is the original sent to the ORC.  The invoice on page 78 is the pro forma invoice, which she obtained from Agni International.  The amount of R154 000.00 was paid by Agni International to Supersonic Travel on 22 August 2001.  The Applicant, by her conduct had breached the agreement between The Foundation and the ORC.

c) Gertruida Human, Managing Director of Supersonic Travel Agency.  A co-director, Thenjiwe Ndazekeli suggested that Supersonic makes a presentation to the ORC on the services that Supersonic can render to the ORC.  The Applicant required a pro forma invoice for R154 000.00 which is for travel and accommodation.  A pro forma invoice is never provided unless clients request it to prove to their sponsors that they will be spending a specific amount for travel arrangements with Supersonic.  A pro forma invoice means that no service had been rendered to the client.  

On 23 August 2001, Supersonic received from Agni International an amount of R154 000.00 and an amount of R23 704.00 received from “Save the Children” (page 94).  These amounts were deposited into the ORC account.  A monthly statement was sent to the ORC (page 96).  The invoice on page 97 is not an invoice from Supersonic.  She identified a number of discrepancies on Addendum B (page 91) and Addendum H (page 98) and that Addendum I (page 99) was not provided by Supersonic, Addendum G (page 96) was provided by Supersonic.

d) Joe Fortuin, Assistant Director of Finance in The Presidency.  The Presidency has an account with Supersonic.  This account is run on credit.  The Presidency opened a Diners Club account and Supersonic retains the Diners Club card.  The Diners Club sends statements of bookings made and Supersonic sends invoices.
The ORC is part of The Presidency and has to make its own bookings but has to have approval of the Head of Department who is responsible for their own budget.  The approval form is sent to the Procurement Department for issuing of the tickets.  He was not aware of an account opened by ORC with Supersonic and that he had not advised the Applicant to open an account as it is contrary to government practices.  The Applicant can’t receive money into her office without Treasury approval.

e) Brenda Kali, Director of Agni International, which is a corporate events company.  She was asked to co-ordinate International Children’s Day.  There was a public awareness campaign and an event in Cape Town.  She was provided funds from The Foundation, there was funds remaining and she informed the Applicant and The Foundation of the credit.  She received invoices from ORC to pay three suppliers and felt that it was not her responsibility to pay them.  A cheque was made out to The Foundation and delivered to the ORC; this cheque was returned to her.  She received an invoice from the ORC to pay for flights (page 98; Addendum H).  She refused to pay as there was no breakdown and no VAT number, this was contrary to Good Accounting Practices.  The auditors phoned Supersonic and received a breakdown (page 99).  Supersonic was paid the amount of R154 000.00 and Door Communications was also paid.
f) Jabu Moerane was employed as a secretary to the Applicant.  She took it for granted that the website was designed by Telkom, and only became aware that it was not designed by Telkom when she received an invoice from SARO M.  The website was not up to standard and Telkom refused to make payment.  On 27 June 2001, a meeting took place between The Foundation and The Presidency represented by Moerane, C. Theron and A. Mohammed.  The Applicant was ill and did not attend (page 71).  The following issues were on the agenda:
1. Budget

2. Website

3. Contract

4. Media and Publicity

5. “Hear my Voice” campaign

At this meeting, The Foundation emphasised that they will not make payment for the design of the website as the website is not up to standard and ORC did not send a quotation for their approval.

She confirmed that the Applicant had met with representatives from Supersonic regarding the opening of an account.  The reason that the account had to be opened was because The Presidency could not absorb funds, the funds would go to the RDP Fund, which is then transferred to the Finance Department.  

The invoice on page 77 was an invoice received from Supersonic - this invoice was not sent to Agni International.  She received an e-mail from the Applicant of a pro forma invoice on a Supersonic letterhead which she was asked to work on by phoning Supersonic to get details of flights (page 78).  The first amount submitted to the Applicant for her verification was not enough as the amount did not reach R154 000.00.  The Applicant instructed her to include people from the provinces as well.  She worked on this invoice (page 79 and 80 is a draft).  The amount was eventually R187 000.00.  Brenda Kali refused to make payment, insisting on getting a breakdown of what was spent.  The Applicant instructed her to obtain the necessary information from Supersonic.  This document was taken to the Applicant’s home and the Applicant made comments on the document, i.e. cost for breakfast, bed, lunch and supper (page 80).  The document was sent to Agni International and payment was made.

The Applicant called the following witnesses:-

g) Thoko Mkwanazi Xaluva, who testified as follows:  
She has a B.A. Degree and has experience working with children.  At the time of her dismissal, she was the Director of ORC in The Presidency.  One of the functions of the ORC is to advise The Presidency on children issues.  She was appointed by Minister Pahad as The Chairperson of the National Programme of Action for Children (NPA).  The NPA promotes the rights of children.  The ORC is funded by several national and international organisations.  The government provides the ORC with a budget of approximately R2 million.

The Applicant is often requested to be the Head of State’s representative, which requires travel nationally and internationally.  South Africa has been cited as having the best NPA in the world.  The Deputy Director is Crystal Theron.  The relationship between the ORC and The Foundation started in 1999.  The NPA approached The Foundation for possible funding and a budget was allocated for 1999, 2000 and 2001.  The Foundation keeps the money, the ORC uses the service providers made available by The Foundation and then invoices The Foundation for payment, e.g. the ORC uses Doors Communications for any project that requires printing.

By the year 2000 the relationship had become difficult, service providers were not paid on time and there was a real possibility that service providers might take legal action for non-payment.  The Applicant approached Leah Gcabase, Head of Legal Services and a meeting was set up between Gcabase, Joe Fortuin, the Foundation and the media people.  The outcome of the meeting was that The Foundation will keep the money and the ORC must abide by the procurement procedures.  A further meeting was arranged late in 2001 between Minister E. Pahad and the CEO of Telkom, where a request was made that the money be moved to The Presidency.  The outcome was the same as the first meeting.

Although there was no valid contract between the ORC and The Foundation for 2000 and 2001, The Foundation agreed to provide funding for International Children’s Day.  A plan was put together for the launch of The Child Rights Public Awareness Campaign (page 120).  As far as the website is concerned, Telkom said that they will host the website and not that they are willing to design a website.  The GCIS made it clear that all government websites are hosted by GCIS.  She had never discussed the designing of a website.  The plan was that it would be outsourced.  The website was key and critical.  

The children who did not have access to a computer made use of ballot papers for voting purposes, provided by Doors Communications.  Theron visited the provinces to identify three children from each province for the flights to Cape Town.  As The Foundation only paid on provision of an invoice, the ORC had to make use of their own budget and which will be reimbursed after the event.  This created a problem as the ORC has to remain within its budget.  Besides the children being transported, there were child minders and musicians.

As regards charge 1 (page 1)  

The Foundation transferred funds into the account of Agni International for payment to suppliers, these funds have to be exhausted before Agni International can go back to The Foundation for further funds.  The payments had to be made in keeping with the plan (page 120).

As regards charge 2 (page 2)

The costs related to International Children’s Day and Agni International were liable to pay these costs.  There was never a surplus of funds.

As regards charge 3 (page 2)

The travel costs were authorised but this was money (R154 000.00) that was not in the budget.  This money was needed to come back to the ORC.  Three quarters of the ORC budget had been used.  A further trip was planned to New York with the President accompanied by four children as well as Theron.  This trip had to be paid out of the budget.  On the 15th August 2001 at a meeting with Joe Fortuin, Renee Joubert and Theron, it was explained to Fortuin and Joubert that the ORC was running out of funds for travelling.  They then advised that an account should be opened with Supersonic and money could then be transferred.  Moerane was instructed to phone Thenjiwe Ndazekeli from Supersonic and set up a meeting for the 16th August 2001.  Ndazekeli arrived with G. Human.  Ndazekeli was fully aware that the ORC is part of The Presidency.  

Forms were filled in and Supersonic agreed to provide a pro forma invoice.  This invoice (page 77) was seen by the Applicant for the first time at the disciplinary hearing.  The invoice (page 78) was given to the Applicant by Moerane.  Moerane was never asked to falsify any invoice.  She did not e-mail any document to Moerane.  She wanted a breakdown of what flight was taken, where were they accommodated and the cost for meals.  What she had seen was the draft document and not the final document and that no list was provided to Moerane (pages 79 and 80).

Moerane was a hard worker but a manic depressive who interfered with her diary and changed amounts on a quotation provided by a consultant from R400 000.00 to R4 million.  Moerane met with councillors from the Ekhurhuleni Council and told them that the Applicant had mandated her to meet with them when this was not the case.  The conduct of Moerane necessitated a meeting with Ken Terry to have her moved from the ORC to another department.  The Applicant was advised by Ken Terry that the Applicant has a habit of protecting her and that the Applicant should charge her as she needs to be removed.

h) Crystal Theron, Deputy Director of the ORC.  Her core function is to ensure that provincial structures for children are operating, to attend to provincial and national workshops for children and to deputise for the Director.
On 15 August 2001 she was present at a meeting that took place between Joe Fortuin, Renee Joubert and the Applicant (page 133 –  page from a diary).  The purpose of the meeting was to discuss Supersonic money’s and the suggestion from Fortuin was that the R154 000.00 be allocated to a separate account which should be opened with Supersonic.  The Applicant then instructed Moerane to telephone Supersonic to set up a meeting for the next day.

As regards International Children’s Day, her role was to liaise with the nine provincial co-ordinators to identify three children per province to fly to Cape Town.  She was responsible for the administrative paperwork.  Moerane had never checked with her regarding the names of the children (page 79).  Five issues were raised at a meeting (page 71) between the ORC and The Foundation.  There were three issues that The Foundation was unhappy about, re: it did not appear anywhere on the website that The Foundation was funding the website, The Foundation logo did not appear on the website and that GCIS will be hosting the website as GCIS hosts all government websites.  GCIS does not have the required capacity to design such a website.  The Applicant did not attend the meeting as she was ill.  She suggested a follow-up meeting between the Applicant and The Foundation to discuss the unhappiness around the website.  She had no recollection of any funding that was discussed (page 72, par. 4) regarding the website.  The budget was discussed under paragraph 1 (page 71).

ANALYSIS OF EVIDENCE AND ARGUMENT:
The Applicant was placed in a precarious position regarding her budgetary constraints.  International Children’s Day and the expenses associated thereto did not form part of her department’s annual budget.  Flights had to be booked and accommodation had to be arranged, suppliers required payment in advance and the Foundation will only make payment if an invoice is provided.  The Applicant tried to address this untenable situation by meeting with the Head of Legal Services, Gcabase and others from the Finance Department, which was followed, later in the year, by a meeting between Minister E. Pahad and the CEO of Telkom.  The result of both meetings were the same, abide by the procurement procedures.  The situation became desperate, although the flights were paid by The Presidency, the amount of R154 000.00 will be deducted from the ORC budget.  The Applicant had to get this money back as the ORC had gone through three quarters of its budget and there were other trips planned which formed part of the ORC budget.

On 15 August 2001 a meeting was arranged between the Applicant, Theron, Fortuin and Joubert from the Finance Department (Theron’s diary; page 133).  The Applicant was advised to open a second account with Supersonic in the name of the ORC.  This extraordinary arrangement was confirmed by Theron.  I accept the Applicant’s version that she was advised to open this account as Theron was not cross-examined when she corroborated the Applicant’s version.  I reject Fortuin’s version that he did not advise the Applicant to open a second account as it is contrary to government practice and procedure.  However, one cannot expect Fortuin to admit that the advice he gave was contrary to government procedure.  The Applicant had opened this account in May 2001 and made no attempt to conceal the opening of this account, yet, she was only suspended in September 2001.

The allegation was never even made that the Applicant will gain financially from the opening of this account.  The account was opened with a great deal of transparency, the directorship of Supersonic, Theron and Moerane were aware of the opening of this account – definitely not the actions of an individual acting contrary to government practice and procedure.  The Applicant’s version is further supported by a meeting which Moerane arranged with Supersonic the very next day, 16 August 2001, in order to open an account with Supersonic in the name of the ORC.  This is consistent with the evidence given by the Applicant.

The invoice that Moerane alleges that she was instructed by the Applicant to falsify relates to payments to the ORC and not the Applicant.  This payment by The Foundation through Agni International was to be made to Supersonic into an account held in the name of the ORC.  I reject this version as being false.  Moerane confirmed that the Applicant was computer literate.  Why would the Applicant trust Moerane to falsify the invoice on her behalf knowing full well that Moerane had previously undermined her authority by meeting with the councillors from Ekhurhuleni and by interfering with her diary in her absence.  The Applicant testified that in a meeting with Terry she had tried to have Moerane transferred to another department.  

I accept the Applicant’s version that she instructed Moerane to obtain a full breakdown from Supersonic of the payments made by the ORC for travelling and accommodation.  Moerane altered the pro forma invoice by changing the date, the addressee and typed the details that appear thereon instead of obtaining them from Supersonic.  It was Theron, not the Applicant who co-ordinated the list of persons who travelled.

Moerane had previously altered documents. She changed a consultant’s quotation from R400 000.00 to R4 million without the Applicant’s authority on the basis that Unicef can afford to make this payment.  In fact, Moerane was charged with misconduct and dismissed for writing on the letterhead of The Presidency arranging electricity for a person in Ladysmith without the necessary authority.

Throughout the hearing, an issue was made by the Respondent of surplus funds that had to be paid to The Foundation.  Agni International budgeted an amount of R580 000.00 (page 84 and 85) and The Foundation budgeted R661 738.00.  The R580 000.00 was part of the globular amount of R661 738.00 (page 64).  The amount of R580 000.00 including the amounts to be paid to the three service providers (page 75) adds up to R767 250.00 - this is not a surplus - it is over budget.  The Applicant and Kali testified that the funds were not sufficient.  Accordingly there is no evidence before me of any surplus.  

As regards the website, the Applicant did not attend this meeting as she was ill.  Theron attended the meeting on the 27th June 2001.  She testified that The Foundation never raised the issue of the payment for the design of the website.  However they were unhappy regarding the poor standard of the website (page 72).  Since Theron was not cross-examined on this version, I accept her version as being true.

The Telkom Agreement was only signed 6 months after the Applicant had instructed Agni International to pay the three suppliers who had provided services that were related to the International Children’s Day; i.e. on 16 February 2002 (page 119).  It is not possible for the Applicant to contravene an agreement that did not exist at the time of the instruction.

As regards the credibility of the witnesses, i.e. Moerane, Fortuin and the Applicant.  Moerane was a remarkably dishonest witness who has no credibility at all.  Fortuin emphasised and placed more reliance on his own version in order to protect his own position.  The Applicant had the hallmark of a truthful witness, honest and frank in her candour.

The Applicant’s actions were not unlawful in any respect, to the contrary, she was overzealous in trying to do what she was paid to do:  her job.

As regards the procedural fairness, the Applicant testified that the chairperson of the hearing was biased and that her union representative had applied for his recusal during the hearing but these applications were turned down.  .

The Applicant also testified that the chairperson cross-examined her while she was cross-examining the employer’s witnesses.  This in itself is a gross irregularity in the proceedings.

In terms of Schedule 8 of the Code of Good Practice which is part of the Respondent’s Code and Procedure (page 38), the Respondent should have conducted a proper investigation to determine whether there are grounds for dismissal.  The Respondent should notify the Applicant of the allegations and invite her response thereto.  This was never done.  

The Applicant testified that Liebenberg asked her a few questions but refused to advise her of the nature of the investigation.  The Applicant testified that she lodged a grievance as no one would tell her why she was being investigated.  Moerane had left a dossier with Minister E. Pahad,   Desiree Poelinca and Louis du Plooy in the Ministers office confirmed that she was being investigated.  The Applicant approached her immediate superior, Goolam Abubaker, who denied knowledge of any investigation.  He referred her to Terry.  The Applicant’s grievance letter was given to Terry, a week later the Applicant was suspended.  

I believe that this entire disciplinary hearing that was spread out over several months and the resources utilised could have been avoided if the Respondent had given the Applicant the opportunity to relate her version of the events that transpired. For some reason or the other, the person expected to be detrimentally affected by the actions of the Respondent, was never approached to provide her version of events before the drastic step was taken to charge the Applicant and proceed with the Disciplinary hearing.

Accordingly, I find the dismissal of the Applicant to be procedurally and substantively unfair.

I make the following award:

1.
The Applicant is to be re-instated by the Respondent with immediate effect into the same position and on the same terms and conditions that applied to the Applicant as at the date of her dismissal.

2.
The Respondent is ordered to pay the Applicant back pay in the amount of 5 months @ R25 747.56 = R128 737.80 (i.e. from the date of dismissal, 26 June 2003 to November 2003).

3.
The above amount in (2) above is to be paid within fourteen (14) days fo the date of receipt of this award by the Respondent.

As regards the costs in this matter, Section 6.2 of the constitution of the GPSSBC reads as follows:

“If at the conclusion of the arbitration, the Arbitrator is satisfied that the referral to arbitration was made vexatiously or without reasonable cause, the Arbitrator may, on application by either party, make an appropriate order for costs against the referring party including the costs of the arbitration.”

The above section precludes me from addressing the issue of costs in favour of the Applicant as it refers to “appropriate order for costs against the referring party”.  The referring party, inevitably is always the Employee / Union party – this would mean that an order for costs can be directed against the Employee / Union and not the employer.

For the above reason, no order is made as to costs.

DATED  at  JOHANNESBURG  on this the  21st   day of  NOVEMBER, 2003.



____________________________



ARBITRATOR
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