IN THE GENERAL PUBLIC SERVICE 
SECTORAL BARGAINING COUNCIL

Panellist:  I A Sirkhot

Case No.:  PSGA 5062

Date of hearing:  8 and 15 September 2003
Date of award:   7  October 2003 
IN THE ARBITRATION BETWEEN:

PUBLIC SERVICE ASSOCIATION

OF SOUTH AFRICA obo E B JORDAAN
Applicant

and

GAUTENG DEPARTMENT OF

TRANSPORT AND PUBLIC WORKS
Respondent

APPLICANT’S ADDRESS

P o Box 30656

BRAAMFONTEIN

2017

TELEPHONE

(011) 718 5400

FAX

(011) 718 5419

RESPONDENT’S ADDRESS

Private Bag X87

MARSHALLTOWN

2107

TELEPHONE

(011) 355 7000

FAX

(011) 355 7009
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DETAILS OF HEARING AND REPRESENTATION:

The Applicant was represented by H Hall, the Union Official.  The Respondent was represented by S Masekela from the Labour Relations Department.  The parties agreed on a bundle of documents and to provide heads of argument by 22 September 2003.

ISSUE TO BE DECIDED

Whether the Respondent committed an unfair Labour Practice by not appointing the Applicant into the post for which the Applicant was recommended.

BACKGROUND TO THE ISSUE:

On 25 March 2001, the Respondent advertised the position of Control Industrial Technician, (page 15).  The Applicant was interviewed and shortlisted.  The interview panel recommended the Applicant for the position.  The Applicant’s Supervisor, Mrs M Saar lodged a formal objection to this pending promotion (pages 3 and 4).  The Respondent replied (page 5) that nobody could stand in the way of the Applicant being promoted.  The Applicant was not promoted and the position has not been filled.  Subsequently, the Applicant obtained a transfer from Directorate Construction and Maintenance to Transportation and Engineering.  This was not a promotion.  The Respondent has not appointed the Applicant in the position for which he has been recommended and no explanation has been provided.

SURVEY OF EVIDENCE AND ARGUMENT:

The Applicant testified that he received the highest score of all the candidates, (page 7).  The Chief Engineer, M Steynburg, informed him a week after the interviews that he was the successful candidate.  On 12 June 2001, Dan Visser, a Director and one of the interviewing panellist informed him that he was the successful candidate.  He was requested by M Steynburg to attend a workshop in preparation for his appointment into his new position (page 16).
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The Applicant’s Supervisor, Weideman agreed to allow the Applicant to attend this workshop.  The Applicant was told by Steynburg that the workshop will cover issues that the Applicant will be required to perform in terms of his new position (pages 17, 18, 19, 20 and 21).  The Applicant was never informed as to why the recommendation of the interviewing panel was not confirmed.

H A Bresler, Deputy Director of Survey Services, who was part of the interviewing panel (page 8) confirmed that the panel had recommended that the Applicant be given the post (page 12 point 6).  The panel does not have appointment powers, but, if the Applicant is recommended and not appointed, the Head of Department must give reasons as to why the recommendation is not supported.  The fact that the Applicant has not been appointed will indicate that the recommendation has not been supported.

Since Ms Saar had attempted to stop the Applicant’s promotion (page 3) the Applicant will be disadvantaged as she had not offered him an alternative position.

Max Steynburg, Chief Engineer in the Department Transport and Engineering (transferred to Planning) testified that he was part of the interviewing panel and chaired the panel as the Designated Chairperson.  M. Meijer, left the room to answer a phone call.  He informed the Applicant that he was the recommended candidate.  He confirmed that Ms Saar was upset, he had a discussion with her and told ther that there was nothing that she could do about it, it would be unfair for her to intervene. 

As regards the issue of Employment Equity, he wrote a report that this had been taken into account by the panel (pages 10, 11 and 12).
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He had recommended that the Applicant attend a workshop in preparation for his new post and that the Directorate to which the Applicant is being promoted should pay the costs of the Applicant attending the workshop.  He believes that it is unfair that the Applicant was not promoted as the interviewing panels in which he sat had never had a recommendation for an appointment turned down.

M van Niekerk, Deputy Director, Personnel Management testified in regard to the procedure to be followed when a post needs to be filled.  She confirmed that the interviewing panel makes a recommendation to the higher authority, if the higher authority does not confirm the recommendation,  then there must be a good reason as to why the recommendation has not been accepted.  She further confirmed writing a letter to Saar, the direct Supervisor of the Applicant addressing the objection that she had against the possible “transfer or promotion” of the Applicant (page 5).

Khuselo Mngaza, Chief Director, testified that the recommendation from the interviewing panel is sent to the Chief Director’s office for his signature.  In this case, the recommendation was not approved and he is not aware of the reasons the recommendation was not approved, as, this would be the responsibility of the Line Manager to inform the Applicant.

ANALYSIS OF EVIDENCE AND ARGUMENT:

The Labour Practice provisions, specifically, the unfair conduct of the employer relating to the promotion or demotion of an employee, focuses only on the protection of the employee during the course of the employment relationship.
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“Promotion” is generally regarded as a system designed for the progress of employees from one level to the next.  It becomes problematic when it involves applications for jobs as advertised in newspapers (page 15). This advertisement (page 15) is clearly for another position in another department and offers a higher package then the Applicant currently receives. Any person who applies for the vacant position advertised in the newspaper is a prospective applicant for the position and not an employee.  Section 186(2)(a) applies only to employers and employees and does not include applicants for employment.  By responding to this advertisement in the newspaper qua applicant, the Applicant is competing with others and is no different from any other person who responded to the same advertisement and therefore does not in terms of Section 186(2)(a) qualify for special treatment in terms of his status as an existing employee. This dispute about whether the Respondent should act on the recommendations and provide reasons for the failure to act on the recommendations and the issue of managers informing the Applicant that he was successful has nothing to do with promotion in the employment environment. If the Applicant is aggrieved by the conduct of the Respondent , then his remedy lies elsewhere , and definitely not in terms of Section 186(2)(a).

An application for promotion is an internal matter that falls within the boundaries of the Employment relationship. If the Applicant had been successfully appointed to the position , it would not be a promotion but an appointment to another department on a higher salary scale. The Applicant , in this instance was a job applicant and not an employee and job applicants do not qualify for promotion , demotion , training or any other benefits.   (See Public Servants Association v Northern Cape Provincial Administration – 1997 / 18ILJ (1141) (CCMA) and Department of Justice v CCMA – C718/00 (7 September 2001))

I find that the Applicant is a job applicant in the above specific circumstances and that Section 186(2)(a) does not apply to the Applicant.

The Respondent has not committed an unfair Labour Practice.                                                

DATED at JOHANNESBURG on this the 7th day of OCTOBER, 2003.

______________________

ARBITRATOR

