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ARBITRATION AWARD

DETAILS OF HEARING AND REPRESENTATION

The present dispute was referred to arbitration in terms of section 186 of Act 66 of 1995 (‘the Act’). Although the notification refers to section 191 of the abovementioned Act, this is clearly an error.
The hearing was held in Bloemfontein on 20 November 2003. The applicant was represented by Mr S Ka-Komazi. The respondent did not attend.

After satisfying myself that the respondent had been properly notified of the proceedings and after waiting an hour for the respondent to arrive, I ruled that the arbitration should proceed in the absence of the respondent.

ISSUES IN DISPUTE

It is in dispute whether the respondent committed an unfair labour practice with regard to the suspension of Mr M Ntsiki.

SURVEY OF EVIDENCE AND ARGUMENT

The case for the applicant

The applicant led the evidence of Mr M Ntsiki and handed in a bundle of documents.
Mr M Ntsiki testified that he was the applicant employee in this matter.

Mr Ntsiki said that he had worked for the respondent department for over 8 years as a director in the SMME Promotion Directorate.

In November 2002 Mr Ntsiki was charged with various counts of misconduct. On 26 November 2002 he was placed on suspension ‘as a precautionary measure pending finalization of the disciplinary process’ in terms of the relevant disciplinary code and with full pay. A disciplinary inquiry was concluded in March 2003 and written arguments handed in by his union at the beginning of April 2003. Since then no outcome has been received from the presiding officer of the inquiry, despite a number of enquiries in this regard.

Mr Ntsiki detailed the prejudicial effects of his prolonged suspension on his physical and psychological health, his post-graduate studies, his relationship with his family and his colleagues. He stated that the suspension and uncertainty had humiliated him and undermined his confidence, necessitating specialist medical intervention. In particular, he was of the opinion that he had the right to work and to spend his time productively as a mature adult in his early fifties who should be at the pinnacle of his career. In addition, there appeared to be no reason for the delay in finalizing the disciplinary process and this also had financial implications due to the fact that his work performance could not be assessed.

It was further established that Mr Ntsiki has employed the services of Mr S Komazi as his union representative, as permitted by the union constitution, and had therefore had to provide transport for Mr Komazi from Kimberley, where Mr Komazi was stationed as a NEHAWU union official.
In argument, the applicant submitted that the respondent had acted unfairly in suspending Mr Ntsiki for such a long period and asked for the suspension to be uplifted with costs.
ANALYSIS OF EVIDENCE AND ARGUMENT
On the evidence led at arbitration, it is apparent that Mr Ntsiki was suspended pending the finalization of the disciplinary proceedings against him. These proceedings were concluded with the submission of written argument – although the precise date of these submissions was not provided, I will assume that they were handed in during the second week in April 2003 and that this date marked the conclusion of the inquiry. I accept also that no outcome has been submitted to the employee by the date of this arbitration and that the disciplinary proceedings are therefore still not finalized.

The provisions of the relevant disciplinary code, PSCBC Resolution 2 of 1999, provide that the final outcome must be communicated to the employee within five working days after the conclusion of the inquiry and recorded on the employee’s personal file (See paragraph 7.3(n) thereof).
It is clear in this case that the suspension of Mr Ntsiki has been unnecessarily prolonged. This has been caused by the delays in proceeding with and finalizing the inquiry. Neither of these delays have been explained by the respondent and the latter delay is now about seven months in duration. In addition, both are contrary to the provisions of the code – in particular paragraphs 7.3 (a) and (n) thereof.
Although Mr Ntsiki is suspended on full salary and although the applicant is not disputing the right of the respondent to suspend the employee in terms of the disciplinary code, this does not mean that the suspension is necessarily fair for an indefinite period of time. A senior employee such as Mr Ntsiki also has a right to work and to pursue his career and there is no doubt, on the evidence before me, that the prolonged nature of the present suspension is having an adverse effect on him and is punitive in effect. I will therefore accept that in the present circumstances, the suspension of Mr Ntsiki can constitute an unfair labour practice (See also Grogan: Workplace Law, Seventh edition, page 100; Koka v Director-General: Provincial Administration North-West government (1997) 18 ILJ 1018 (LC); and Sajid v Mahomed NC & Others [1999] 11 BLLR 1175 (LC)). 
The delay in finalizing the disciplinary proceedings against Mr Ntsiki is unexplained, unreasonably long and contrary to the disciplinary code. It has also resulted in the extension of the suspension of Mr Ntsiki. I therefore find that the continuing indefinite extension of the suspension of Mr Ntsiki is unreasonable and unfair. It is not necessary to decide at precisely what point the suspension of Mr Ntsiki became unfair; what is clear is that it is unfair at the present moment.

In the circumstances, I find that the respondent has acted unfairly with regard to the suspension of Mr Ntsiki. 

Remedy

In terms of section 193(4) of the Act I have the authority to determine this dispute on terms which I deem to be reasonable. 

I have considered whether to instruct the respondent to finalize the disciplinary proceedings against Mr Ntsiki but have decided that it would be simpler and more appropriate in this instance simply to order the upliftment or setting side of the suspension so that Mr Ntsiki can return to his work. This would also accord with the decision of Zondo J (as he then was) in the abovementioned case of Sajid v Mahomed & Others at page 1198 and it means reinstatement of the ‘terms, conditions, privileges and benefits of the employee that were suspended when the suspension was put into effect’.

However, it remains in the interests of both parties to finalize the disciplinary proceedings as soon as possible. If this is done before the date on which the upliftment of the suspension is to be effected, then obviously any such upliftment will be subject to the terms of the outcome of the disciplinary proceedings. If, for instance, the outcome rendered before the upliftment of the suspension is the dismissal of Mr Ntsiki, then the setting aside of his suspension will have no practical effect.
Costs

The applicant asked for costs to cover the travel expenses of Mr Ntsiki’s union representative from Kimberley to Bloemfontein and ancillary costs.

Although I have some reservations about the awarding of costs for a union representative from a different location, I will accept that such a choice is permitted by the union constitution and that it is not for me to disregard the applicant’s rights in this regard.

I will therefore award costs to the applicant in the amount of R540,00, being the travel costs in respect of the union representative from Kimberley to Bloemfontein at the standard rate applicable in the GPSSBC (180 km x 2 x R1,50 per km).  
AWARD
1. The respondent is found to have committed an unfair labour practice with regard to the suspension of the applicant employee, Mr M Ntsiki, in terms of section 186(2)(b) of Act 66 of 1995, as amended.

2. The respondent is hereby ordered to set aside the suspension of Mr M Ntsiki by no later than 1 January 2004 or the first working day thereafter and to permit Mr Ntsiki to return to his post as Director: SMME Promotion at the respondent department in Bloemfontein. 
3. The order in paragraph 2 above is subject to the terms of any outcome of the current disciplinary proceedings against Mr Ntsiki, should such outcome be rendered before the date on which the suspension is to be set aside.
4. The respondent is further ordered to pay to the abovementioned Mr Ntsiki the amount of R540,00 as costs by 1 January 2004.

ANTONY OSLER

Arbitrator

24 November 2003
