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Date of Award:



03 December 2003

Head note:
Unfair dismissal relating to misconduct.

John Cheere Robertson

Panellist

Grahamstown

Phone/Fax: 046 636 1771

DETAILS OF HEARING AND REPRESENTATION

This matter was initially set down for arbitration on 31 March 2003.  The matter was postponed on several occasions and the final hearing took place on 28 October 2003.  The parties presented their closing arguments on 20 November 2003.  This date had been scheduled for continuation of the hearing to allow the employee to lead an additional witness.  The employee decided not to call the witness on 20 November 2003.

Mr Bukula of Bacela Bukula and Associates King William’s Town represented Ms JN Ngcukana (employee) and Mr Time represented the Department of Education: EC (employer).

The matter was referred as an alleged unfair dismissal relating to misconduct.

ISSUE TO BE DECIDED 

I must decide whether the employee was unfairly dismissed for misconduct or not.

BACKGROUND TO THE DISPUTE

The employee who commenced employment with the Department on 10 August 1987 and who at the time of the incident in question, was a Senior State Accountant, was charged on the 21 June 2002 as follows:

Charge 1


Breach of good faith and dishonesty in that;

Between the period September 1999 to date you worked for the and/or was employed by King Finance later known and/or incorporated into African Bank as an independent licensee contractor paid on commission, without the proper authorization and approval.

Charge 2

You knowingly, and deliberately abused state equipment (i.e. telephone) to further the interest of the above – mentioned employer and personal interest without proper authorization and approval.

Charge 3

You absented yourself from official duty during the period of January 2000 to December 2000 without proper authorization and/or approval, therefore prejudiced the administration, efficiency and discipline of the State; in that you earned undeserved salary and therefore defrauded the state.

She pleaded not guilty at her disciplinary hearing on 1 July 2002, was found guilty and given a sanction of dismissal.  This sanction was upheld on appeal.  She was dismissed as of 9 July 2002.

The employer confirmed that for purposes of the arbitration hearing, charge 3 was abandoned.

The employee pleaded not guilty to charges 1 and 2 at the arbitration hearing.

Dismissal was not in dispute and the onus is accordingly on the employer to prove the fairness of the dismissal on a balance of probabilities.

SURVEY OF EVIDENCE AND ARGUMENT

The Employer’s Submissions

Mr L Bala, Labour Relations Officer, employed by the Department of Education Eastern Cape at Head Office, Zwelitsha testified to the following effect:

He was currently working at Head Office and prior to this he had worked in the same department, but in the King William’s Town District Office in the appointments section.

Information from Head Office was disseminated by Departmental Memos and circulars through the District Manager and line managers of the different sections or posted on notice boards or discussed in meetings.  In addition the union might call a meeting to discuss the matter.  It was the employee’s duty to read the notice boards.

He was aware that an employee could not perform remunerative work outside of their employment.  In late 1999 (December), after he had been transferred to his current posting at Labour Relations Head Office, he had come across Circular no.56/1999 (C56/99) dated 7 October 1999, as people who wanted to do outside work were making applications.

Prior to 1999 there had been no such circular, but it was common knowledge that employees could not do work outside their employment for remuneration.

Under cross-examination Mr Bala:

· Confirmed that no one had brought the prohibition in question to his attention when he was appointed.

· The prohibition/rule was readily available and accessible if one wanted to find out about it.

· He was not sure of the date when C56/99 was brought to his attention.  However, he thought it was towards the end of 1999 (November).  He had received the applications for permission in December 1999.

· He did not share an office with the employee and could not dispute that she shared an office with colleagues.

· He could not say:

· If all circulars were posted on notice boards however, specific ones, i.e. ones that may have an adverse effect on the employees were

· Whether meetings were held in the employee’s office to discuss the circular.  However meetings were held in his section around such circulars

· Whether NEHAWU (union) had held a meeting to discuss the circular in question.

· He had known about the prohibition prior to the circular as it was clearly stated in the Public Service Act, 1994 (PSA) this was in 1999 when he started working in the personnel section, now known as Labour Relations.

· He was not aware of any person who conducted other work for remuneration without permission in the department.  If the employee was aware of someone there were guidelines to bring it to their attention in which event the matter would be followed up.

The employer representative argued to the following effect.

The Department of Education was under a duty to serve learners, educators, parents and the public.  It could not afford to have a corrupt civil service, which had no work ethic.  Hence, the well known rule that anyone found performing remunerative work outside of the public service would be disciplined and the likely sanction, if found guilty, would be dismissal.

The misconduct of the employee had resulted in the employer/employee relationship being broken.

The employee was clearly in breach of the rule as contained in C56/99, the Public Service Act and the Code of Conduct.  The employee’s misconduct amounted to serious misconduct and dismissal was an appropriate sanction.  This was provided for in terms of the Public Service Act and Schedule 8 to the Labour Relations Act.no.66/1995 (LRA).

The Employee’s Submissions

The employee testified to the following effect.

She had started employment in the Public Service in 1987, in the then Transkei and after incorporation moved to Head Office in Bisho in 1996.

She was only aware of the provisions of the Public Finance Management Act 1 of 1999 (PFMA).  This was because she worked in the finance section.  She was not aware of the PSA.

C56/99 had not been brought to her attention prior to her being charged.  Neither her assistant director nor chief director had made reference to C56/99.  She had not seen C56/99 on the notice board.  She had attended “some few” meetings called by her union and there had been no mention of C56/99.

In 2001 (May) she had a business with African Bank, which dealt with cash loans.  She rented premises at 37 Ayliff Street, King William’s Town and had equipped the premises with a telephone, fax and a computer.  The licence for the office was issued in her name.

She employed consultants who attended to the loans, they worked for her and she paid them.

She was paid a commission by African Bank based on the number of loans secured by her staff.

This did not affect her in her duties for the employer and she was always in her office (employment).  She felt the charge did not apply to her as she considered herself a model employee who always worked full hours and often overtime and on weekends and encouraged the rest of the staff.

She had told her supervisor, Mr Gontshi that she had the business and he had not indicated to her that she required permission.  Had she known, she would have applied for permission immediately and would have stopped her business had she been “corrected”, as she had closed her business after it came to her notice that what she was doing was wrong.  This was when she was charged.

She did not consider herself to be working for African Bank, as it was her own business.  This was part of an empowerment programme by the Bank who wanted to employ people whether working or not.

She was aware of other employees that sold products for other companies and they had not been charged.  She had not been aware that what they were doing was wrong.  She did not consider that she had been dishonest in conducting her business, as she had made no attempt to hide it.

The reason her departmental telephone number appeared on one of her business cards was that African Bank had made up 5 specimen cards based on the information on her application form in which she had written down her office number.  She had scratched out the number and written in her cell phone number.  In addition she had told African Bank to change her number.

She denied that she had used the departmental telephone for her business and stated that in any event it hardly ever worked and she often used her personal cell phone for departmental calls.  She had not been presented by the Department with a list of calls that she had made.  She was not the only employee with access to the telephone in question, when it worked.

She had never received a warning or final written warning in the past.  This was her first conviction and she considered the sanction of dismissal unfair.

She felt that because they were understaffed and that they had to work long hours and often overtime and on the weekend, which she had done, that this should have been taken into account with regard to sanction.

Her life had been affected drastically in that she did not receive an income anymore.  She had closed down her African Bank business.  She had 3 children and needed to pay their school fees and buy food.

Her house was in the process of being repossessed, as she could no longer pay the bond instalments.

Under cross-examination the employee:

· Stated that she was not aware of which Act she was employed under and repeated that she knew only of the PFMA.

· Agreed that she had not attended all her union meetings, but did not agree that this meant that she could not deny that they had discussed C56/99 as otherwise how could it be that none of her colleagues including her assistant director were not aware of C56/99.

· Denied that she had to work in her lunch and tea breaks and did overtime, because she was engaged in her own business during work hours.

· Explained that her consultants distributed flyers with their contact details on and when that person came into her King William’s Town office, the lady that was always in attendance there would write in the name and code of the consultant, who would then be paid commission by African Bank, direct into their bank account.

· Stated that she did not consider it her duty to report the names of people in the department who were selling products.  She did not like disclosing their names, but only did so in the arbitration “to prove that there had been so many people doing this”.

· Disagreed that the Department was not aware that others performed remunerative work outside of their employment.

· Stated that no one in her office (employment) had codes for the use of the phone and any one could use it.

· Stated that in her view the Department had failed to warn her that what she was doing was wrong and if they had she would have stopped.

Ms N Soganga, a Senior State Accountant at the Department of Sport testified on behalf of the employee to the following effect.

· She had worked with the employee for the period 1997 until 2000 when she had then joined the Department of Sport.

· In 2000 she was aware of the employee’s business with African Bank.

· She did not know what C56/99 was about and on being advised what it was, stated that she had not come across this circular.

· No provisions of the PSA had been brought to her attention.  She was only aware of the PFMA.

· She had not seen the employee using the telephone (employment) for her own business.  The employee had not discussed African Bank business on the telephone.

· The employee used her cell for departmental work.

Under cross-examination the witness:

· Confirmed that the department at the time in question was under staffed and that they worked overtime.

· That she rarely attended union meetings and accordingly was not aware of everything that took place at such meetings.  However, she was aware that C56/99 was never discussed at a union meeting.  This was because she was a shop steward and received report backs.

· The telephone in the department was not in working order.

· There had been no code control in respect of the telephones in the whole department.

The employee representative argued that the employee had not discharged the onus and in particular:

The employer had not proved that the employee was aware of the rule.  The employee was only aware of the PFMA.  C56/99 was intended for management of which the employee was not a part.  The circular had not been brought to the attention of the employee.

It was never the intention of the Department to punish anyone unless that person had been afforded an opportunity to apply for permission as prescribed.

The employee had earned extra remuneration in the form of commission.  However, it was her contention that she had not performed any work to earn the commission.  People employed by her did the work and accordingly she did not fall within the prohibition.

It was clear from C56/99 that other employees who could have been breaching the rule were afforded the opportunity to apply for permission, which opportunity was not afforded the employee.

At the time of C56/99 the employee’s business was already in place.  She and her witness testified that members of her department knew of her operations.  Other employees were selling products and had not been charged.

He argued that it should have been communicated, along with the rule (C56/99) that a breach of the rule would warrant dismissal.

The words “a breach of this rule will be treated in a serious light” as set out on C56/99 was too general to constitute a reference to dismissal.

The nature of the misconduct of which the employee was charged, did not involve dishonesty and it could not be said that the employer/employee relationship had been impaired.  The employee had been dedicated to her employment.

Currently her house was in the process of being repossessed and she was responsible for her 3 children.

In the circumstances he argued that the employee be acquitted or alternatively the sanction be reduced.

ANALYSIS OF EVIDENCE AND ARGUMENT

The parties entered into an agreement on the narrowing of issues in which it was agreed that certain information was common cause.  In addition various documents were admitted into evidence as to correctness of form and veracity of content.

Procedural fairness was not placed in dispute.  As to substantive fairness the following was the position.

· The validity of the rules underlying charge 1 and 2 were not in dispute.

· Charge 3 had been withdrawn at the disciplinary hearing.

· For purposes of the arbitration hearing only charges 1 and 2 were relevant.  (In closing arguments the employer representative abandoned charge 2).

It was common cause that the employee:

· Was an independent licensee of African Bank and as such was an agent for money lending for African Bank.

· The employee herself did not do the work, but that persons employed by her did the work from her business/office premises at 37 Ayliff Street, King William’s Town under the name and style of African Bank.

· That she received remuneration from African Bank arising out of her relationship as an independent licensee with African Bank as fully set out in Exhibit A.11.

· The employee did not ask for or was granted permission in terms of Section 30(b) of the PSA and Chapter C.5.5 of the Public Service Regulations (Regulations).

The following was placed in issue.

· The awareness of the rule

· Consistent application of the rule

· Contravention of the rule

· Appropriateness of the sanction of dismissal.

There is a valid rule, not only was this agreed to by the parties, but the rule is also contained in the PSA (Section 30), the Regulations Chapter 2.C.5.5 and the PSCBC Resolution 2 of 1999 (R2/99) Annexure A.

Was the employee aware of the rule or should she have reasonably been aware of the rule.

Given:

· The employee has been in the Public Service since 1987

· That she was a Senior State Accountant holding a position of trust and responsibility at the time of the incident

· That the provisions of the rule emanate from the PSA, which apply to all employees in the Public Service subject to the exceptions mentioned in Section 2

· That she was employed on a full time basis by the employer and that the employer requires employees to devote all their time to their employment (Section 30 PSA)

· That the employee did not disclose to African Bank that she was employed by the Department of Education.

I find that it is improbable that she was only aware of provisions of the PFMA and that it is consistent with the probabilities that she was aware of the rule/prohibition in question, despite her protestations and the testimony of her colleague to the contrary.

In addition Section 30(b) of the Public Service Act, 1994 (Proclamation 103 of 1994) provides:

“Unless otherwise provided for in his or her conditions of employment –

(b) no officer or employee shall perform or engage himself or herself to perform remunerative work outside his or her employment in the public service, without permission granted by the relevant executing authority or an officer authorised by the said authority; and…”

The PSA is an Act that applies specifically to members of the public service and it is accordingly incumbent on the employee (as with all other employees in the public service) to make herself aware of the provisions of the Act and conduct herself accordingly.  That this is an important provision is underscored by the fact that this prohibition is repeated in the Public Service Regulations Chapter 2. C.5.5 in the following terms:

“An employee does not, without approval, undertake remunerative work outside her or his official duties or use office equipment for such work”.

In the circumstances the employee cannot claim ignorance of the provisions of the PSA and the Regulations, in particular those provisions referred to above, as justification for her misconduct, as this would render nugatory the purpose for which the Act was passed, namely:

“To provide for the organisation and administration of the public service of the Republic, the regulation of the conditions of employment, terms of office, discipline, retirement and discharge of members of the public service, and matters connected therewith”.  (My emphasis)

I find that the employee should have been aware of the rule.

I note in passing that the PSCBC Resolution 2/99 (a collective agreement) provides in Annexure A that an employee will be guilty of misconduct if she or he inter alia:

“Without written approval from her or his department, performs work for compensation in a private capacity for another person or organisation either during or outside working hours”.

I was not addressed on this aspect by the parties and have not taken it into account.  However in the event of the provisions of section 23 of the LRA being applicable, the provisions of Resolution 2 of 1999 would on this basis also be binding on the employee.

Did the employee contravene the Rule

It was common cause that the employee had not sought nor been granted permission to perform remunerative work outside her employment.

The employee argued that:

· Although she earned commission on loans that were made she did not contravene the prohibition as she was an independent licensee and not employed by African Bank.

· She did not do the work herself, her employees did the work and accordingly she did not fall within the prohibition.

The business was that of the employee.  She would have been involved in the supervision, management and overall control of her business.  I find it highly improbable that she was not involved on a day-to-day basis in a significant way in the running of her business.  I find on a balance of probabilities that the employee was involved in the running of her business.

There is no doubt that the employee’s conduct falls squarely within the provisions of charge 1 read with Section 30 of the PSA and Chapter C.5.5 of the Regulations in that:

· The employee entered into an independent licensee agreement with African Bank.

· She received remuneration in the form of commission from African Bank arising out of such agreement and her business activities on behalf of African Bank.

· She did not apply for and was not given permission in this regard.

The fact that she was an independent licensee (i.e. that it was her own business) and whether she did the work herself or not is irrelevant.  The employee was remunerated albeit by way of commission arising out of her “business activities” without permission and accordingly contravened the rule.

Consistent application of the Rule
The employee alleged that the rule had not been applied consistently in that there were various employees who sold various products and that “everyone” was aware of this.

Under cross-examination she stated that it was not her duty to report these people and had not done so.  She had however, mentioned their names at the arbitration hearing and when it was put to her that the Department could take her statement as a report of these people (3) who had contravened C56/99 she replied “yes” but only in respect of one of the names.  She denied that if there was no report in respect of the said individuals that the Department could not be aware of their activities.

The employee’s argument is not tenable in that the Department can only take action against those employees of whom it is aware that they had committed a breach of the rules/misconduct.

The employee cannot argue that because she was not afforded the opportunity, like other employees, to apply for permission that she had been treated inconsistently.  She was required in terms of the PSA and Regulations to apply for permission.  I have found that she should have been aware of this and accordingly it is circular reasoning, based on an incorrect premise, to argue that her failure to apply for permission amounts to inconsistent treatment of her by the employer.

Sanction

In terms of Section 30 of the PSA, employees are required to place the whole of their time at the disposal of the state and it is on this basis that the levels and rate of remuneration are based.

Where an employee performs remunerative work outside of their employment (without permission) they are in effect defrauding the Department in respect of the time which they spend on such outside activities and in respect of which they receive additional remuneration, in that the Department is also remunerating them for such time, out of public monies budgeted for such purpose..

Provision is made for permission to be sought, which presumably would be granted inter alia where the interests of the state are not harmed.  In the case in question the employee testified that the department was understaffed, that she had to work overtime and on weekends and that the department was under resourced in respect of equipment.  Despite this she averred that she was able to run her financial business without interfering with her work for the employer.  I find this to be improbable, see above.  Had she sought permission, it is improbable given the circumstances as highlighted by the employee, that she would have been granted permission.

The fact that there was poor discipline is no justification for the employee’s conduct.  She held the position of Senior State Accountant and occupied a position of trust.  It was incumbent on her to conduct herself properly in respect of her terms of employment and the law, in particular the PSA.

Section 17 of the PSA provides that an employee may be discharged on a count of misconduct.  Schedule 8 of the LRA provides that although it is not generally appropriate to dismiss an employee for a first offence, if the misconduct is serious and of such gravity that it makes a continued employment relationship intolerable, dismissal can be justified.  Accordingly dependent on the nature and gravity of the offence and the effect it has on the employment relationship, dismissal may or may not be appropriate.

The employee’s misconduct is serious, it involved an element of dishonesty and impacted negatively on the employer/employee relationship.

Bearing the above in mind and taking into account:

· That arbitrators should be slow to interfere with sanctions imposed by employers unless the sanction is disproportionate to the misconduct in question (which I do not find to be the case here).

· The employee’s personal circumstances.

I am of the view that dismissal is an appropriate sanction and I make the following award.

AWARD

1. The employee, Ms JN Ngcukana is found guilty of charge 1.

2. The sanction of dismissal is an appropriate sanction and the employee, Ms JN Ngcukana accordingly remains dismissed from the employer’s service as per the original sanction.

3. There is no order as to costs.

John Cheere Robertson

Arbitrator

Date: 03 December 2003

10

