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INTRODUCTION

1. This is an award of an arbitration that was held on different dates starting from September 2010 up to the 21st April 2011. One hearing was held in the offices of the bargaining council in Centurion, five were held at the South African Embassy in Democratic Republic of Congo (‘the DRC’).

2. At all times, Mr. Molefe represented the Respondent, whereas Mr. Oliphant, who is a shop steward of NEHAWU, represented the Applicant. 
ISSUE TO BE DECIDED

3. The issue to be decided was whether the Respondent committed an unfair labour practice towards the Applicant when they recalled him from the DRC where he was posted before the expiry of his posting. 

BACKGROUND TO THE DISPUTE

4. The Applicant is in the employ of the Respondent as an Assistant Director in the Southern Africa Desk. He joined the Respondent in 1996. In 2006 he was posted to Kinshasa in the DRC where he had to serve as a Second Secretary: Political for years.  

5. It is alleged that in August 2008, he assaulted his domestic helper Mr. Mutaza Kayenge for burning his shirt. As a result, Mr. Mutaza Kayenge reported the matter to the Foreign Ministry of DRC which in turn sent a note verbale` to the South African Embassy regretting what the Applicant had done. 

6. The Applicant was asked to explain his side of the story and he did. He was then suspended from his duties pending the investigation into the matter. While the Respondent was busy with the investigation of the incident, it was also reported that in October 2008, he had assaulted a security guard who was working at the residence where the Applicant was residing. He was then recalled to South Africa pending the disciplinary hearing. 
7. The disciplinary hearing was held where the Applicant was charged with the charges that related to the assault of the two individuals. At his disciplinary hearing, he was represented by a NEHAWU shop steward, Mr. Mambukwe. He pleaded guilty to the charges. The Presiding Officer issued a sanction that he should be withdrawn from the DRC. 

8. The Applicant was not happy about the manner in which his case was dealt with. Firstly, he alleges that before he was recalled, he was not given an opportunity to be heard. Secondly, he alleges that the sanction was too harsh a sanction because he did not assault his domestic helper, if it is found that he did, the Respondent had nothing to do with it because it was a private matter. Thirdly, he assaulted the security guard by kicking him because he was provoked. 

SURVEY OF EVIDENCE AND ARGUMENT
9. The parties led lengthy oral evidence and there were also bundles of documents that were submitted to support the evidence. They also submitted written closing arguments.

10. Due to the length of oral evidence and the fact that the proceedings were electronically recorded, I will not summarize the evidence led save to say I will highlight the salient features in the analysis. 
THE APPLICANT’S CASE
11. Briefly, it was the Applicant’s case that his recall was both procedurally and substantively unfair. Procedurally, it was not fair because he was not afforded the opportunity to be heard before he was recalled. Mr. Ndabeni, who was instructed to speak to him about the assault, was not supposed to because he was on the same rank as he was. His supervisor, Mr. Shaun Pike, was not informed of his recall. 

12. Substantively, it was not fair because there was no valid reason for his recall. He did not assault his domestic helper, Mr. Mutaza Kayenge, but he wanted an explanation on why his shirt was torn. If it is found that he did, the Respondent had nothing to do with it because it was a private matter. He also kicked Mashaka because he was provoked. The sanction of his recall was too harsh. He should be paid for the period that he was supposed to be in DRC.  

13.  In order to support his case the Applicant testified and led the evidence of Messrs Shaun Pike, his immediate supervisor in DRC (‘Pike’), Freddie Kabumba (‘Kabumba’), Christopher Ntotila (‘Ntotila’) and Dr. Manzombi-Mandungu (‘Dr Manzombi’). 
THE RESPONDENT’S CASE
14. It was the Respondent’s case that there was nothing wrong with the Applicant’s recall. It was both procedurally and substantively fair. It was procedurally fair because after the SA Embassy received a report that he assaulted his domestic helper, Mr. Mutaza Kayenge, the ambassador instructed Mr. Ndabeni the Cooperate Services Manager to speak to the Applicant so that he got his side of the story. Mr. Ndabeni gave the Applicant the opportunity to respond to the allegations and he did in a letter dated the 23rd September 2008 where he admitted assaulting his domestic helper. The Applicant was suspended from his duties on the 8th October 2008 pending the outcome of the investigation. Before Mr. Ndabeni could finish his investigation it was reported that the Applicant assaulted the security guard Mr. Mashaka. The matter was then referred to the head office. The Applicant was then recalled from DRC back to South Africa pending the outcome of the disciplinary hearing.

15. The head office appointed Mr. Ceke to investigate the matter. After he completed the investigation Mr. Ceke recommended that the Applicant be charged with assault of two individuals. The disciplinary hearing was held whereby the Applicant was charged with the charges that related to the assaults. He pleaded guilty to the charges. Consequently, he was found guilty and the sanction was that he should be recalled to South Africa.    
16. In order to support its case, the Respondent led the evidence of the following witnesses; Messrs. Jeff Mutaza Kayenga (‘Mutaza Kayenge’), Eddie Mashaka-Salumu (‘Mashaka’), Roger Wete-Amauntu (‘Wete’) and Zandisile Ndabeni (‘Ndabeni’).

ANALYSIS OF EVIDENCE AND ARGUMENT

17. Having considered the Applicant’s case, the first issue to be decided is whether his recall was procedurally fair. In this, there are two legs to the recall: the first recall before the disciplinary hearing was held and the second was the recall that resulted from a sanction that was pronounced by the presiding officer. 

18. I will start with the first recall. It was common cause that the Applicant was recalled to South Africa on the 15th October 2008. It is important to remember that Mr. Ndabeni, the Cooperate Services Manager, although the Applicant challenges his authority in this regard, gave the Applicant the opportunity to be heard before he was suspended and sent back to South Africa. The Applicant gave his side of the story in a letter dated the 23rd September 2008 where he admitted assaulting Mutaza Kayenge although he said it was just a slap. From the look of things, this was more of a precautionary measure than a sanction because by then the disciplinary hearing had not been held. The disciplinary hearing was only held on the 4th March 2009 and the sanction was pronounced on the 16th March 2009. He appealed on the 30th March 2009 and his appeal was dismissed on the 8th June 2009. 

19. Now, in terms of the Disciplinary Code that is applicable in Public Service, read with the Labour Relations Act 66 of 1995 as amended, an employee could be suspended as a precautionary measure pending the outcome of the investigation or disciplinary hearing if there is a need to do so. In this case, it was submitted on behalf of the Respondent that it was done to maintain the good international relations between the DRC and South Africa, more especially, because there were xenophobia incidences in South Africa then.  

20. Therefore, based on the above, I find that the first recall of the Applicant pending the outcome of his disciplinary hearing was procedurally fair in that he was given the opportunity to be heard before his recall and that the reason for his recall was valid.  
21. I now proceed to the second recall of the Applicant; the recall that was a sanction after his disciplinary hearing was held. Evidence was led that the Applicant pleaded guilty to the charges of assaulting two Congelese: his domestic helper Mutaza Kayenge and the security guard Mashaka. Although this was a private matter between the Applicant and his domestic worker, it was reported to DRC Ministry and Foreign Affairs by Mutaza Kayenge. The DRC Ministry sent a note verbale` to the SA Embassy regretting what they heard about a South African diplomat. The SA Embassy had to act so as to maintain good international relations with the foreign country; more so during the period where there were incidences of xenophobia in South Africa.

22. Therefore, the Applicant’s recall as a sanction was procedurally fair. This is because he was given the opportunity to be heard in the disciplinary hearing and he elected to plead guilty. 

23. The Applicant also challenges his recall alleging that it was substantively unfair. It is his case that he did not assault his domestic helper. If it is found that he did, it was a private matter. It is also his case that he kicked the security guard because he was provoked. 
24. The first issue to be decided in this regard is whether the Applicant assaulted his domestic helper on the 26th August 2008. There is no doubt about that because not only did he admit it in his response dated the 23rd September 2008 where Ndabeni asked him to, but he also pleaded guilty at his disciplinary hearing and he conceded during the arbitration that he did although he said it was just a slap. Even Dr Manzombi who examined Mutaza Kayenge confirmed that he was assaulted. 
25. The second issue is whether the Respondent was supposed to intervene in a private matter. There are assaults that occur outside the workplace, but are of such a delicate nature that the employer is expected to act. This one is typical of such assaults. The Applicant was in a foreign mission. He was a diplomat representing South Africa by all his acts and deeds. He had to abide by the Public Service Code of Conduct as well as Foreign Service Code. It was not expected of a diplomat to assault local citizens. In fact, his actions brought the South African mission in the DRC into disrepute. During the period when the Applicant assaulted his victims, South Africa’s relations with its African counterparts were tainted because of xenophobia. Therefore, the Respondent had to do all it could to prevent what could be seen as destroying its relations with the host country. 

26. Evidence was led that Mutaza Kayenge reported the assault to the DRC Ministry and Foreign Affairs hence the note verbale` was sent to the SA Embassy. It was stated in the document that the Applicant had a history of violence towards the local citizens. 

27. Thirdly and lastly, whether the Applicant assaulted the security guard. The Applicant did not deny assaulting Mashaka but all he said was that he just kicked him because he was provoked. Mashaka and Wete testified that when the Applicant confronted Mashaka, he was talking with another security Betembi about something else in their language. What they were talking about and laughing at had nothing to do with the Applicant. There was nothing that could have provoked the Applicant. They also testified that the Applicant punched Mashaka with a fist rather than a small kick. Based on the above, I find that the Applicant assaulted the security guard without a reason. 

28. Therefore, the Applicant’s recall as a sanction was substantively fair. 

AWARD  

29. I therefore make the following award:

· The Applicant’s first recall was both procedurally and substantively fair in that he was given the opportunity to be heard before his recall and there was a valid reason for it.  
· The Applicant’s second recall as a sanction that was confirmed on the 8th June 2009 was both procedurally and substantively fair. 
Signed and dated in Pretoria on this 23rd day in May 2011.
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