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FACTUAL BACKGROUND
The dispute was scheduled for arbitration. The proceedings were scheduled in terms of Section 191 of the Labour Relations Act 66/1995. The proceedings were scheduled to take place at the Respondent’s premises in Mmabatho on 16 and 17 May 2011. 

Both parties were in attendance and represented. Mr Wissing an Attorney appeared on behalf of the Applicant. Appearing on behalf of the Respondent was Advocate Mokhari. 

Both parties raised preliminary issues. 

The Respondent’s preliminary issue

Advocate Mokhari submitted that the dispute, if any, was outside the jurisdiction of the Council on the basis that the Applicant had resigned his position. Alternatively if it was to be found that there existed a dismissal dispute and that the Applicant was entitled to a remedy, the relief could only be in the form of compensation and only for the balance of the notice period that the Applicant was obliged to serve. 

The Applicant Party’s argument was that there was no resignation in the contractual context as there was no meeting of minds. As far as the Applicant Party was concerned resignation was on condition that the disciplinary proceedings that were underway at the time were to be discontinued and set aside. The Respondent’s refusal to abandon the disciplinary proceedings rendered the resignation invalid according to the Applicant Party
In the second place the Applicant Party argued against the revision of charges at the pre-dismissal enquiry which fact according to the Applicant Party prejudiced the Applicant’s in his defence? As a consequence the Applicant Party felt that the finding and the penalty imposed at the pre-dismissal enquiry were based on charges that the Applicant had no knowledge of and did not prepare his defence on.

The Applicant Party felt that the dismissal stood to be set aside on this basis only. 

EVALUATION OF SUBMISSION

There is no disputing that the Applicant tendered his resignation in writing. The Applicant’s last working day in terms hereof was 31 November 2010. The Respondent had instituted disciplinary proceedings against the Applicant and the proceedings were underway when the Applicant tendered his resignation. 
The Respondent had discretion, as a manager of the employment relationship, to abandon the disciplinary proceedings or to continue with the proceedings to determine the Applicant’s fate notwithstanding the fact that the Applicant had tendered his resignation 

In the instance the Respondent had chosen to continue with the proceedings already underway. The Applicant was found guilty of the charges and was penalised with a dismissal. 

The question that arises is whether the Applicant’s exit from employment was at the instance of the Respondent or not, OR whether exit was at the instance of the Applicant.                              

The Applicant’s resignation came prior to the disciplinary enquiry having been completed. The Applicant’s resignation was subject to three months notice. The termination notice was served on 19 August 2010 with the last working day being the last day of November 2010. 

The Respondent however hastened the Applicant’s exit by taking the initiative to bring an end to the Applicant’s employment. This happened at the conclusion of the disciplinary enquiry on 13 September 2010. Accordingly the Applicant was prevented from serving notice.                                         

By giving notice to terminate the employment relationship on 31 November 2010 the Applicant had signalled his intention not to continue to tender service for the Respondent beyond 31 November 2010. In a free labour market society like ours an employer had no say over an employee’s decision to take his or her services elsewhere. It is not even a requirement for an employee to give a reason for his resignation, that is in the case of a voluntary resignation as was the case in the matter under investigation.                                                                                             

Unlike in the case of a contract, there is no requirement for the meeting of minds for a resignation to be legally valid. After all resignation is a unilateral act driven by the affected employee
In the event of a finding that the Applicant’s dismissal was unfair the most the Applicant will be entitled to as a remedy will be the balance of the notice term and this can only be in the form of compensation. 

The  Applicant Party’s issues pertaining to substitution of charges can only be determined subject to evidence. Even if the Applicant Party was to succeed on this score the remedy would still be limited to compensation equivalent to what the Applicant would have earned in salary had he served the full notice. 

RULING

The Council has jurisdiction in the matter. 
[image: image1.emf]
Joseph Mphaphuli

Signed

GPSSBC Panellist
21 May 2011
PAGE  
1

